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EDITORIAL
Impact of Covid-19 on the Study and
Practice of Law in India
The legal system and fraternity, which have largely withstood change, have experienced a
sudden shift in the way they research, study, and teach. While most makeshift practices
adopted are temporary, some of them may leave a lasting impact on how we traditionally
engage in this field. Across different disciplines, scientists and researchers have dramatically
switched the focus of their work to CoVID-19. In this context, we have tried to take stock of
the most important changes and their impact on the legal profession. This editorial note will
discuss key changes that have taken place in legal education, mooting, internships, legal
practice and legal research.
First and foremost, legal education has moved online to adapt to the unexpected nature of
developments during this on-going crisis. Given that freshly out of school students are
expected to learn the law, it is all the more necessary to provide them with a holistic
educational experience. Universities had to change their teaching plans and pedagogies to
suit distance learning requirements, and this may have significantly altered the depth of the
coursework and its effective delivery. The peculiarity of legal education being delivered
online arises due to lack of interaction with the course instructor and classmates, impeding
engagement with information and retention. With time, students have grown accustomed
to online legal education by balancing it with their extra-curricular engagements. In
addition, while a majority of our offline evaluation plans are based on time bound written
examinations, the online transition has provided an opportunity for educators and legal
institutions to experiment with more innovative means of assessing students. This much
awaited switch from examination-based assessments to case study-based projects and
problem-solving assignments has presented students with the opportunity and liberty to
learn the law in a more practical manner from home.

i

Unfortunately, during the COVID-19 while education is still a priority it has yielded to
concerns of health and survival. Educational institutions, be it schools, colleges, or
universities, have been physically shut, however continued online with some physically
reopening for short periods depending on the progression of the pandemic since March
2020. Almost 2 years later, the predicament has remained largely unchanged. While this
transformation to online learning has its fair share of advantages, on the flipside it has
exacerbated the effect of social inequities on the quality of education. The quality of
education a person has received over the past year and a half is determined heavily by the
extent, and quality, of access to technology they possess. The course instructors are quite
aware of the disparity in access to the internet and a comfortable learning space, and how
grading such differently situated students using the same metric has to be designed. In a
country with vastly inequitable access to technology and the internet, the pandemic has
disproportionately affected a significant section of India’s population.
Another crucial change during the crisis surfaced with academic environments having to
deal with stress and mental fatigue, causing learning exhaustion and anxiety. The need for
students to academically perform while there is a continued presence of emotional
disturbance, takes a toll physically and mentally, causing burnout. The rapid shift to remote
teaching in the background of an on-going crisis affects not only the educational medium,
but it suffers from participation barriers and difficulties in achieving desirable educational
outcomes. The sudden transition to technology-based teaching environments without a
trauma-informed teaching pedagogy, has led to students and legal educators having to deal
with a substantial potential of burnout. It is, however, imperative to remember that
pedagogical changes should be properly informed by the circumstances that prompt them
in the first place. While implementing a modified evaluatory framework that incorporates
trauma-informed pedagogies, facilitators and students alike would benefit from a more
nuanced understanding of the adversity and trauma that comes with a crisis. Such training
would reflect positively on educator-student interactions and lighten the collective impact
the pandemic has had on students.
Law being a performance-intensive field, there is a requirement for students to excel in
academic activities and gain exposure and experience in internships and various cocurricular responsibilities. A welcome change in legal education is the introduction of online
ii

moot court competitions. Ordinarily, participating in a moot court involved expending
money and traveling to far off places, which put students who may not be able to afford or
travel at a significant disadvantage. Moot court competitions are one among other cocurricular activities that enable both advocacy and research skills of students. Online moot
courts have proven to be a viable alternative, and have shown success in bridging this
accessibility gap. This could be particularly seen from the 2021 Philip C. Jessup Global
Rounds, which hosted all 574 teams that signed up for the competition, rather than just the
national or regional winners.1 The International Law Students Association worked along with
Yaatly and designed a platform that is tailored to conduct a moot court competition,
underscoring the ease at which moot courts can be made more economically accessible.
There have been certain concerns regarding how beneficial online internships in these times
of virtual hearings can be. The essence of a legal internship is not just the research skills
gleaned from working on a proposition in an office, but also from physically shadowing legal
practitioners and observing the daily workings of the various courts, and understanding the
practicalities of the registry, how a filing takes place, how to counsel clients, etc. Virtual
internships largely restrict the experience of students to a kind of online learning similar to
that of a virtual classroom. It is already arguable that classroom teaching is not always the
best way to impart legal knowledge, and the lack of practical experience and restricted
networking opportunities afforded by virtual internships have stifled a major avenue of realworld learning for many students. The gap between theoretical learning and legal practice
has worsened as online classrooms and internships make the learning of ‘Law beyond the
classroom’ abstruse.
Alternatives we have adopted during the pandemic have their own fair share of advantages
and disadvantages. Lawyers by training in different forums, such as litigation, or
negotiations as part of international organizations, arbitration, and other alternative dispute
resolution mechanisms, have been actively continuing their tasks virtually. It is difficult to
predict if litigation might continue to employ online hearings, but the shift to online ADR
mechanisms has proved immensely beneficial in terms of costs and ease of conduct. There

1

International Law Students Association, 2021 Jessup Global Rounds Press Release, April 20, 2021,
https://www.ilsa.org/2021/04/20/2021-jessup-global-rounds-press-release/.
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is also continued potential for virtual international commercial or investment arbitrations to
continue, given the significant cost advantages of arbitrating online.2
Legal researchers have also modified their work as per the needs of the situation, in
particular by monitoring and critiquing the policy responses to CoVID-19; commercial
lawyers were looking at the impacts of the crisis in deepening economic inequalities and
exacerbating sovereign debt problems, rethinking the role of businesses in times of crisis,
and intellectual property lawyers were confronting the monstrous effects of patents on
access to medicines. Shifting priorities during a time of crisis is almost inevitable both
individually and collectively, responding en masse proportionate to the intensity of the
crisis. This shift in legal research not only enables lawyers to test the resilience of different
legal frameworks, but also serves a crucial role in influencing current or future legislators,
judges, and regulators when making decisions in times of crisis.
Our hesitation towards this transition to online teaching, learning, and litigating was, and is
primarily surrounding the lack of accessibility to resources during a crisis. Moving into a
post-pandemic time, we mustn’t let this hesitation eliminate the possibility of utilising
online platforms. Online education or dispute resolution has been proven advantageous in
many forms ranging from its flexibility to its cost. Given such advantages, the legal fraternity
should continue to invest and experiment with hybrid models of education, litigation, and
dispute resolution. In legal education, a more careful scrutiny of pedagogy that can be
comfortably delivered from a distance has to be explored, complementing the needs,
requirements, and abilities of the students and the course.

2

See George H. Friedman, Alternative Dispute Resolution and Emerging Online Technologies: Challenges and
Opportunities, 19 HASTINGS COMM. & ENT. L.J. 695, 712 (1997); See Hannah Pakaslahti, The Costs of
Resolving Conflicts Online, April 2017, Master’s Thesis submitted to the University of Helsinki, Faculty of Law,
https://helda.helsinki.fi/bitstream/handle/10138/191368/the%20Costs%20of%20Resolving%20Conflicts%20O
nline.pdf?sequence=2&isAllowed=y
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Abstract
With the National Digital Health Mission announced (NDHM) as part
of the 74th Independence Day celebration, India moves to a more
concrete version of a digital health ecosystem. The digital health
move is intended to improve access to health care, the accuracy of
medical treatment, privacy and security of patients, patient
satisfaction, etc. The digitalisation of healthcare services being a
turning point in the history of the Indian healthcare system, this
paper strives to explore the emerging ethical and legal regulations in
respect of nine pertinent issues. The study follows the doctrinal
method and has reviewed the relevant statutory provisions, rules,
regulations and judicial pronouncements along with other research
studies on this point. On reviewing the existing legislative
framework, the study finds that despite the introduction of various
digital health programmes since 2015 as part of the ‘Digital India’
programme, the level of preparedness among the stakeholders is
still at a low. There exists no proper regulatory regime to address
many of the issues connected with digital healthcare services.
Recently, the Board of Governors in supersession of the Medical
Council of India, adopted the Telemedicine Practice Guidelines to
facilitate online medical consultation. However, it seems to be a
quick fix to manage the lockdown crisis rather than a long-term
policy for telemedicine consultations. Thus, it is suggested to amend
existing ethical and legal regulations or adopt new regulatory
measures to address issues including cross-state practice, licensing
of telemedicine services, privacy and confidentiality of patients, eprescription, e-pharmacy etc.
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I.

Introduction

The digital revolution or the more appropriate usage, the digital disruption, has become a
reality nowadays, especially in the post of COVID 19 pandemic scenario. The disruptive
digital technologies are capable of transforming the basic principles of any industry, concept
of public health, governance and management of resources, consumer society, etc. It is
‘characterised by a fusion of technologies that is blurring the lines between the physical,
digital” and “biological spheres.”1.
Digital disruption has begun to touch all aspects of human life, including lifestyle,
employment, democracy and governance, management of resources, health, education, and
so on. The healthcare sector is not an exception. There is a strong move towards
digitalisation of the healthcare sector even in developing countries owing to its benefits in
ensuring affordable health care to all. The healthcare systems around the world are
struggling to cater to the needs of the common man, and there exists a wide gap in respect
of availability and accessibility to quality health care services.2 The digitalisation of various
health care services is considered as a move towards attaining the goals of the Universal
Health Coverage programme. In May 2018, WHO member countries passed a resolution to
develop a global strategy on digital health. Based on the resolution, WHO published the
‘WHO Guidelines:

Recommendations

on

Digital

Intervention

for

Health System

Strengthening’, as its first level of recommendation on digital health in 2019. These
guidelines recommend using digital technologies including e-Health and m-health to ensure
the goals of Universal Health Coverage and other objectives of the Sustainable Development
Goals (SDGs) in a responsible way and without violating the basic rights of patients, including
privacy and confidentiality.
India is aiming to collaborate with digital technology platforms in all service sectors,
including health care provisioning. On August 15, 2020, as part of the 74th Independence Day
1

Klaus Schwab, “The Fourth Industrial Revolution: What it Means, How to Respond”, World Economic Forum,
Jan. 14 2016, available at: https://www.weforum.org/agenda/2016/01/the-fourth-industrial-revolution-whatit-means-and-how-to-respond/ (last visited on Jul. 20, 2020).
2
World Health Organization, “WHO Guidelines: Recommendations on Digital Intervention for Health System
Strengthening” 2019, available at: https://www.who.int/reproductivehealth/publications/digital-interventionshealth-system-strengthening/en/ (last visited on Aug. 17, 2020).
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celebration, the Prime Minister announced the National Digital Health Mission (NDHM), with
the objective of digitalising various health care services. In 2015, as part of the ‘Digital India’
initiatives, the Government had announced various e-Health/ m-Health programmes,
including telemedicine consultations. Though many digital healthcare services were being
offered even before the announcement of NDHM, the level of preparedness among the
stakeholders, adequacy of digital infrastructure and regulatory framework are not
favourable in India. Digital health will bring far-reaching consequences on many of the
existing medical laws. The principles of the doctor-patient relationship and ethical standards
in the digital era will also be substantially changed. In this context, this paper intends to
analyse some of these changing ethical and legal regulations in India.

II.

The Emerging Digital Health Ecosystem

The healthcare landscape across the world has now been hit by the concept of digital health,
where medical devices embedded with top-notch technology govern the health-related
aspects of patients and healthy people. The concept of digital health is defined as ‘the use of
information and communications technology in support of health and health-related fields,
and it encompasses e-Health, m-Health, and the emerging areas, such as the use of
advanced computing sciences in big data, genomics and artificial intelligence’ 3. With the
revolutionary changes brought by digital technologies, the health care institutions at the
government and private levels are investing heavily in digitalising various health services to
offer patient-centred health care services. The digital technologies are intended to provide
more personalised health care services even to the very remotely located patients on a realtime basis.
The ‘mHealth Intelligence’ reported in 2019 that about 88% of healthcare institutions are
investing in remote patient monitoring (RPM) technologies in the US. It enables them to
provide health care services outside the traditional health care settings, and they may track
the health conditions of patients, especially those who are in underserved areas.4 The

3

Id. at 1.
Samantha McGrail, “88% Of Providers Investing In Remote Patient Monitoring Tech”, mHealth Intelligence,
Nov. 04, 2019, available at: https://mhealthintelligence.com/news/88-of-providers-investing-in-remotepatient-monitoring-tech. (last visited on Aug. 10, 2020).
4
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healthcare industry is witnessing a tremendous increase in new generation medical devices.
Which offers various health care services ranging from measuring blood pressure, stress,
sleep quality, weight, heart rate, glucose level, automatic ECG etc., which were offered
traditionally by clinics and hospitals. Big Data, AI, m-Health, wearable devices, cloud
computing, robotics, 3-D printing, blockchain, and augmented reality are the key
technologies that made a profound impact on the healthcare industry in 2019. 5 These digital
health technologies have proved to provide ‘predictive, preventive, personalised and
participatory’ health care services6 and these technologies in a ubiquitous way help in drug
discovery, diagnosis, medical imaging, remote patient monitoring, risk assessment and
management, digital consultation, digital monitoring, surgical treatments, precision
medicine etc.
The outbreak of COVID 19 has led to a more favourable environment for the intrusion of
digital technologies, and the rate of digital health utilisation in the last six months was more
than the previous 14 years. There were more than 52 per cent of medical opinions done on
web browsing; more than 72 per cent of appointments are given online nowadays. 7 The
handbook released by ‘Medical Futurist’ says that even before WHO issued a warning about
the spread of COVID 19, a company named ‘Blue Dot’ identified the possible outbreak in
December 2019 with the support of AI.8 It also reported that AI-enabled services were used
to diagnose COVID cases in China. To prevent the spread of disease, the UAE Government, in
collaboration with telecom companies, set up the first virtual hospital. Italy and the US
healthcare systems deployed online ‘chatbots’. Singapore launched the ‘TraceTogether’ app
for contact tracing. China, U.S., and Belgium used robots to deliver medicines, assist doctors,

5

Reenita Das, “Top Five Digital Health Technologies in 2019”, Forbes, Dec. 04, 2019, available at:
https://www.forbes.com/sites/reenitadas/2019/02/04/the-top-five-digital-health-technologies-in2019/#64f06f6 36c0f (last visited on Jul. 25, 2020).
6
Atul Dwivedi, et. al., “Scope of Artificial Intelligence in Medicine” 8 JRMD 137 (2020).
7
EH News Bureau, “Digital Health: The Future Series II- Bridging the Gap: AI’s Role in Combating Inequalities in
Health”, Express Healthcare, Jun. 29, 2020, available at: https://www.expresshealthcare.in/news/digitalhealth-the-future-series-ii-bridging-the-gap-ais-role-in-combating-inequalities-in-health-webinarorganised/422433/. (last visited on Jun. 29, 2020).
8
Dr. Bertalan Mesko and Dr. Pranavsingh Dhunnoo, “Digital Health and the Fight Against COVID – 19 Pandemic
11 (Medical Futurist, 2020).
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take care of COVID 19 affected patients etc. India also tried the Aarogya Setu (an app for
supporting social distancing) and robots9 for pandemic medical care.
Genomics with new generation sequencing, intelligent sensors and materials which can alter
medical devices to change their behaviour based on external conditions such as
temperature, pH etc., are the emerging technologies. The robotics with advanced surgical
tools, advanced digital imaging to obtain detailed internal patient anatomy, 5G enabled
telemedicine, more transparent and safe transfer of health data through blockchain
technology, additive manufacturing for medical implants are the digital disruptions awaiting
the healthcare industry10. Though the healthcare industry, with the support of digital
technologies, has created a perfect digital health ecosystem, the stakeholders are
unprepared to make use of the potential benefits of a digital healthcare system.

III.

Digitalisation of Healthcare in India

The Indian healthcare system, with an extensive network of public and private hospitals,
plays a pivotal role in ensuring the right to health of people in India. Since independence, the
Indian healthcare system has passed through privatisation11 and corporatisation12. The third
phase has already begun to roll out, the digitalisation of healthcare. The digitalisation of
healthcare is in the nascent stage, both in the private and public healthcare sectors in India.
The Government had announced various digital health programmes as part of the ‘Digital
India’ initiative in 2015.13 Digital health endeavours aim to ensure access to health care
9

Abhijit Ahaskar, “Adoption of robots in India hospitals to grow during and post covid”, MINT, Apr. 29, 2020,
available at: https://www.livemint.com/news/india/adoption-of-robots-in-india-hospitals-to-grow-during-andpost-covid-11588139029183.html. (last visited on Aug. 16, 2020).
10
Deloitte Centre for Health Solutions, “MedTech and the Internet of Medical Things: How Connected Medical
Devices are Transforming Health Care”, 43 (2018), available at:
https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Life-Sciences-Health-Care/gx-lshcmedtech-iomt-brochure.pdf. (last visited on Sept. 25, 2020).
11
Ravi Duggal, “Tracing Privatisation of Healthcare in India”, Express Healthcare Management, April 15, 2004,
available
at:
https://www.researchgate.net/publication/236888943_Tracing_Privatisation_of_Healthcare_in_India/link/0c9
60519f2e3d3bba1000000/download. (last visited on Jul. 15, 2020).
12
With the advent of new medical technologies and investors in consequence to the changes in the health
policies of the Government, Corporate giants started to invest in healthcare. Today there are 38 JCI and 615
NABH Accredited hospitals in India. See KPMG, “Healthcare 3.0: Re-Imagining Healthcare in the Next Decade” 5
(2020), available at: https://home.kpmg/in/en/home/insights/2020/02/healthcare-reimagine-healthcare-inthe-next-decade.html.(last visited on Jan. 29, 2021).
13
Digital India, available at: https://digitalindia.gov.in/services?page=1 (last visited Jul. 20, 2020).
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services to people, especially those who are living in rural areas. The WHO report on the
health workforce in India in 2016 states that 59.2 percent of the health workforce were in
urban areas, where 27.8 per cent of the population resides, and 40.8 per cent were in rural
areas, where 72.2 per cent of the population lives.14 Additionally Report on Healthcare
Access Initiative 2016 states that 75 per cent of dispensaries and 60 per cent of hospitals are
in urban areas. Around 80 per cent of doctors render medical service in urban areas, and the
doctor-patient ratio in India is 1:1800. In the context of the unavailability of an adequate
number of healthcare facilities, doctors, and health service providers, the digitalisation of
healthcare services is an alternative tool to facilitate universal health care in India.
India is one of the fastest-growing digital markets globally, and it is considered that there is
90 per cent of growth during 2014-17 in terms of digital adoption index.15 It is reported by
the ‘India Future Health Index 2019’ that around 76 per cent of healthcare professionals use
digital health records, and 46 per cent of healthcare professionals use AI technologies within
their medical practice.16 As stated earlier, the Government had imitated various digital
health programmes under the aegis of the ‘Digital India’ campaign since 2015. The ‘National
Health Portal’ was designed in 2016 as single point access for authenticated health
information and an initiative to coordinate digital health programmes such as E-Hospital,
EHR, My Health Records, mDiabetes, Telemedicine etc.17 Along with these programmes,
attempts have been made to bring policies and guidelines in tune with the needs of digital
health programmes.
The Electronic Health Records Standard 2016 was one of the early attempts. The NITI Aayog
Report on ‘Health System for a New India: Building Blocks’18 and the recently adopted

14

World Health Organisation, “The Health Workforce in India” 9 (2016), available at:
https://www.who.int/hrh/resources/16058health_workforce_India.pdf.(last visited on Jan. 25, 2021).
15
Netscribes (India) Pvt Ltd, “Digital Healthcare Market in India 2019” (Aug. 2019)
16
S. Singh, “Philips’ 2019 Future Health Index Report: Digital Health Technology Ups the Game”, India Med
Today, Aug. 21, 2019, available at: https://indiamedtoday.com/philips-2019-future-health-index-report-digitalhealth-technology-ups-the-game/. (last visited on Aug. 16, 2020).
17
National Health Portal, available at: https://www.nhp.gov.in/ (last visited on Aug. 13, 2020).
18
Government of India, “Health Systems For A New India: Building Blocks-Potential Pathways To Reforms” (NITI
Aayog, 2019), available at: https://niti.gov.in/sites/default/files/2019-11/NitiAayogBook_compressed.pdf .(last
visited on Jan. 15, 2021).
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‘National Digital Health Blueprint’19 are the major policy reforms adopted to transform
healthcare services in India. More importantly, the adoption of Telemedicine Guidelines for
Allopathic and Indian Systems of Medicine is the latest addition to the regulations to
facilitate digital health programmes. Finally, the Government announced the much-awaited
and all encompassed version, the National Digital Health Mission (NDHM), which comprises
of Health ID, Digidoctor, Health Facility Registry, Personal Health Records, e-pharmacy and
Telemedicine.20 The National Health Authority (NHA) will design and implement NDHM, and
the programme is proposed to roll out a pilot launch in Union Territories. 21 The collaboration
with the tech giant Google towards the ‘Build for Digital India’ project22 and developing a
complete indigenous 5G solution23 are laudable endeavours in this regard.

IV.

Digitalization of Healthcare and the Changing Ethical and Legal
Regulatory Regime

The values of the medical profession are primarily based on trust and confidentiality. From
the Hippocratic period, this has been accepted as the cornerstone of the medical profession.
With the introduction of modern healthcare models, the dynamics of medical ethics
expanded. In the present scenario of the digitalisation of healthcare, these codes of medical
ethics need to be revamped to ensure a safe digital ecosystem for the new generation of
medical consumers and providers who are considered as digital natives.24 In India, the
medical professionals’ ethical standards are regulated through the Indian Medical Council
19

Government of India, “National Digital Health Blueprint”, (Ministry of Health and Family Welfare, 2020),
available
at:
https://main.mohfw.gov.in/newshighlights/final-report-national-digital-health-blueprintndhb.(last visited on Oct. 28, 2020).
20
“National Digital Health Mission rolled out on pilot mode in 6 Union Territories”, Times of India, Aug. 15,
2020,
available
at:
http://timesofindia.indiatimes.com/articleshow/77565648.cms?utm_source=
contentofinterest&utm_medium=text&utm_campaign=cppst. (last visited on Aug. 15, 2020).
21
Ibid.
22
Nandita Mathur, “MeitY and Google tie up to Build for Digital India”, MINT, Aug. 31, 2019, available at:
https://www.livemint.com/news/india/meity-and-google-tie-up-to-build-for-digital-india1567249514749.html. (last visited on Aug. 02, 2020).
23
Aashish Aryan and Pranav Mukul, “Jio 5G explained: What does the solution mean to Reliance, and its
users?”, Indian Express, Jul. 22, 2020, available at: https://indianexpress.com/article/explained/jio-5g-whatdoes-the-solution-mean-to-reliance-and-its-users-6509088/.(last visited on Sep. 22, 2020).
24
Martina Cut, “Digital natives and digital immigrants — how are they different”, Medium, Nov. 15, 2017,
available at: https://medium.com/digital-reflections/digital-natives-and-digital-immigrants-how-are-theydifferente849b0a8a1d3#:~:text=The%20difference%20between%20digital%20natives,digital%20natives%20are%20valu
e%20oriented.&text=Prensky%20claims%20the%20digital%20native,digital%20immigrant%20is%20in%20decli
ne. (last visited on Jul. 22, 2020).

7

Samuel

4 TNNLU LR 1 (2021)

(Professional Conduct, Etiquette and Ethics) Regulations, 2002 (hereinafter referred to as
IMC Regulation), and it was amended in 2016. Though it was amended recently, the
regulatory fields will change substantially in the near future. Amid the COVID 19 pandemic,
some significant changes have been adopted, including the guidelines for telemedicine
consultations, rules for E-Commerce, doorstep delivery of drugs, which are intended to
transform the healthcare services in India. Thus, this research paper focuses on the
emerging ethical and legal aspects of nine pertinent issues. It includes cross-border medical
practice, organisational licensing, online pharmacy, e-consent, electronic medical records, emedical consumer, privacy and confidentiality and disciplinary action.
4.1. Cross Border Medical Practice
The digital world has made telemedicine and telehealth25 a reality, especially during the
COVID 19 pandemic. Telemedicine and telehealth services nowadays transcend to different
jurisdictions without any geographical barriers in healthcare services. On a general search,
one could find a handful of online consultation portals that are present in India providing a
range of services, including primary medical services, online appointments, online pharmacy,
medical diagnosis, consultation, chronic disease management etc. The top online medical
portals are Practo, 1mg, Lybrate, Medlife, Portea Medica,26 of these Practo is present in 15
countries. The service providers under other systems of medicine, including Ayurveda,
Homoeopathy, Sidha and Unani have also started telemedicine services. Though the
technology is at the forefront in meeting the needs of people with a multitude of services,
which are otherwise provided in the traditional clinical settings, the regulatory regime in
India is ambiguous and, to a great extent, vacant.
Telemedicine services were present in India from the 1980s. However, no attempts were
made to codify the laws to govern telemedicine services. The Telemedicine Practice
Guidelines have come into force very recently, and it is incorporated in the IMC Ethical
Regulation 2002 as Appendix 5. As per the Telemedicine Guidelines, only registered medical
25

American Telemedicine Association, “Telemedicine, Telehealth and Health Information Technology” (May,
2006) available at: https://www.who.int/goe/policies/countries/usa_support_tele.pdf. (last visited on Jul. 16,
2021).
26

Disha Soni & Dr Prateek Malhotra, “Top Telemedicine Companies in India”, Innohealth Magazine, available
at: https://innohealthmagazine.com/2020/trends/top-telemedicine-companies-in-india/ (last visited on Jul. 22,
2020).
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practitioners (RMPs) are allowed to consult patients through different modes of digital
communication (video, audio or text).27 For offering telemedicine services, such registered
RMPs shall complete an online course within three years from the date of notification of the
Guidelines.28 All such practitioners shall follow all the ethical standards that apply to inperson care in all telemedicine consultations as well.29 Each RMP shall display their
registration number on prescriptions, electronic communications, websites, receipts etc. The
Guidelines exclude consultations outside the jurisdiction of India and the use of technology
for surgical and invasive procedures explicitly.30
On a combined reading of IMC Regulations and Telemedicine Guidelines, it can be seen that
these regulations are not posing questions as to the cross-state telemedicine services. As per
the IMC Regulations, a doctor who is having recognised medical qualification and is
registered with the Medical Council of India (National Medical Commission under the
National Medical Commission Act 2019) or state medical councils is only permitted to
practice modern medicine or surgery.31 As per S.33 and 34 of the National Medical
Commission Act 2019, a medical professional qualified for the National Exit Test and enrolled
in the state or national Register is permitted to practice in India. However, state-specific
registration is made mandatory by many State Medical Councils.32 Thus doctors opting for
cross-state practice have to register with the multiple state medical councils. On a general
reading, it can be found that the Telemedicine Guidelines enable the Registered Medical
Practitioners (RMPs) to offer telemedicine consultations throughout India. However, for
Telemedicine consultations too, state-specific restrictions are imposed by some states33.
Though there are no provisions to the contrary for nationwide medical practice either under
the IMC Regulation or the Telemedicine Guidelines, the state medical councils’ mandate for
compulsory registration. It is a roadblock for cross-state practice, especially in the context of
the digitalisation of healthcare services.
27

The Telemedicine Practice Guidelines, 2020, Guideline 1.1.3.
Id., Guideline 1.3.
29
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Id., Guidelines 1.2.
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Josh Clayton, “Kerala: Registration with TCMC mandatory for doctors”, Medi Nexus, Mar 02, 2019, available
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visited on Jul. 23, 2020); In Tamil Nadu, as per the Tamil Nadu Medical Registration Act, 1914 (Act 4 of 1914)
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In the emerging digital health realm, health care services ranging from primary to tertiary
level, including surgery, can be offered to a consumer in another country. At the global level,
there exists no strategy to regulate international online medical services,34 and it has
become a point of great concern for international law jurisprudence. In the absence of such
international legal codification as to telemedicine and telehealth services, the relevant
municipal law of each country shall be followed by the global service providers. Since the
digital health concept connects people and service providers in different jurisdictions, the
new digital health platforms have to encounter legal systems of various foreign jurisdictions.
On a careful reading of the Telemedicine Guidelines, it can be noted that many of the
existing online medical service portals have to streamline their services in accordance with
the guidelines. More importantly, the international telemedicine websites that have enrolled
doctors from outside India will face difficulty in continuing their services as they are not
permitted to offer any medical services in India. As per the Telemedicine Guidelines, the
technology platforms shall ensure that the consumers are consulting with the RMPs. They
shall show due diligence while enrolling medical practitioners for telemedicine
consultations.35 In the absence of any supporting regulatory framework, their services will be
against the Medical Commission Act, the IMC Regulations, and the Telemedicine Guidelines.
To facilitate online services offered at the global level, the Government has to prepare the
International Medical Practitioners Registry, and recognise medical degrees for online
medical services with more clarity for accommodating the interest of global telemedicine
providers. However, in the current scenario of the absence of registration and licensing of
telemedicine services, lack of regulatory authorities, absence of an approved list of foreign
medical practitioners, institutions and medical degrees will lead to digital quackery in
contrast to the cost-effective quality service envisaged under digital health programmes.
4.2. Organizational Licensing
As per the Clinical Establishments (Registration and Regulation) Act 2010 (hereinafter
referred to as CEA), all clinical establishments such as hospitals, clinics, dispensaries or any
institution offering services of diagnosis, treatment or care for illness under any recognised
34

William F. Ferreria and Adilene Rosales, “International Telemedicine: A Global Regulatory Challenge”,
Lexology, Mar. 09, 2020, available at: https://www.lexology.com/library/detail.aspx?g=f2d9946b-e5c3-43f5b813-9528e23afbda. (last visited on Jul. 18, 2020).
35
Supra note 27, Guidelines 5.1, 5.2, 5.3.
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system of medicine including single doctor units36 are to be registered with the State
Councils of Clinical Establishments.37 For registration, the clinical establishment shall comply
with the minimum standards of facilities, services, personnel, and medical records
prescribed by the National Council.38 As per the Telemedicine Guidelines, RMPs can consult
patients through telemedicine services. But there is no specific provision in the Telemedicine
Guidelines for the licensing of institutions offering online health care services. Similarly, no
separate registration procedure is envisaged either under the CEA or any other legislation
for telemedicine platforms.
The Consumer Protection (E-Commerce) Rules (hereinafter referred to as E-Commerce
Rules) came into force on July 23 2020, and it applies to all goods and services bought or sold
under electronic or digital networks.39 The E-Commerce Rules provides that an e-commerce
entity shall be a registered company under the Companies Act and should appoint a nodal
person of contact or an alternate senior designated functionary who is resident in India to
ensure compliance with the provisions of the CPA and the Rules. 40 Since many of the online
healthcare services providers have no physical premise at present in India, they have to
adhere to these Rules to continue their services. In other countries, for getting an
organisational license, it is necessary to have a premise in a foreign country where they want
to offer telemedicine service.41
Though the E-Commerce Rules require to have a registered office, there exists no proper
regulation for institutional licensing or for ensuring the quality standards of telemedicine
services. The IMC/ State Medical Councils have no role in supervising digital platforms
providing online consultations as it is only empowered to regulate the RMPs who have
registered with the respective state medical councils in India. The CEA, which is enacted to
regulate clinical establishments in India, contains no provision for telemedicine services. In
the backdrop of the increasing number of telemedicine platforms under allopathic and
Indian systems of medicine, it is imperative to have a strategy to be developed for licensing

36

The Clinical Establishments (Registration and Regulation) Act 2010 (Act 23 of 2010), s. 2(c).
Id., s.11
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telemedicine providers in India. The proposed NDHM is expected to design a conducive
environment considering these relevant issues.
4.3. Online Pharmacy
Despite the establishment of a separate Department of Pharmaceuticals under the Ministry
of Chemicals and Fertilizer in 2008 and the introduction of the Jan Aushadhi Scheme, which
is now renamed as Pradhan Matri Bhartiya Janaushadhi Pariyojana (PMBJP), 42 the availability
of medicines at an affordable rate is a challenge for the pharmaceutical sector in India.
Around 50 to 65 per cent of people do not have access to essential medicines.43 The
unavailability of an adequate number of Janaushadhi medical shops, consumer-friendly
service schemes, and pricing policy in online pharmacy platforms etc., paved the way for the
frenetic expansion of online pharmacies or e-pharmacies in India. Since 2015, with the
formation of the Indian Internet Pharmacy Association (IIPA), the e-pharmacy ventures
expanded with a share of 3 per cent of the total pharmaceutical sales in India. 44 Though the
e-pharmacies received a quick positive response from the market and consumers, there are
no proper regulations for e-pharmacies to ensure similar standards applicable to traditional
pharmacies. The fast-growing e-pharmacies are now at crossroads due to multiple adverse
judicial pronouncements, lack of appropriate regulatory norms, and strong opposition from
conventional pharmacy associations.45
The law relating to the sale of medicines are scattered under various legislations, including
the Drugs and Cosmetics Act, 1940 (hereinafter referred to as D & C Act), Drugs and
Cosmetics Rules, 1945 (referred to as D & C Rules), the Narcotic Drugs and Psychotropic
Substances Act, 1985 (hereinafter referred to as NDPSA), Pharmacy Act, 1948, and Pharmacy
Practice Regulation, 2015. Since some of these legislations were enacted way back in the
1950s, the issues relating to e-pharmacies were not contemplated in these legislations. The
recently adopted Pharmacy Regulations 2015 defines prescription as ‘prescription in written
or electronic form’, but it does not have any provision to deal with the online pharmacy.
Thus, the regulation of e-pharmacies is the need of the hour to ensure patient safety and
42

Department of Pharmaceuticals, available at: https://pharmaceuticals.gov.in/ (last visited on Aug. 10, 2020).
Competition Commission of India, “Making Markets Work for Affordable Healthcare”, 3 (2018), available at:
https://www.cci.gov.in/sites/default/files/POLICY_NOTE.pdf. (last visited on Jan. 25, 2020).
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J.Glob.Health (2019).
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public health. In 2018, the Madras46 and Delhi High Courts47 had issued orders for banning
online pharmacies on the grounds of contravening the provisions under the D & C Act, the
Pharmacy Act, and lacking proper regulations for online pharmacies, because as per the
Pharmacy Act and Pharmacy Practice Regulation, drugs shall be dispensed only by a
registered pharmacist and patient counselling is mandatory at the time a pharmacist supply
any drug.
The move to regulate e-pharmacies started way back in 2015 when the Central Drugs
Standard Control Organisation (CDSCO) issued a notification and directed all State
Governments and Union Territories to ban e-pharmacies till the adoption of guidelines for esales of pharmaceuticals.48 Later a ‘Voluntary Code of Conduct for E-Pharmacies in India’ was
brought by FICCI in 2016. As per the Code, e-pharmacies may process scheduled drugs
against a valid copy of the prescription. It provides that a pharmacist shall ensure the clinical
appropriateness of the medication at the time of processing the medicines, and such
medicines shall be dispensed through a licensed pharmacy.49 It also directs that epharmacies shall always refrain from processing Schedule X drugs under the D&C Rules and
other sensitive habit-forming medicines.50 -pharmacies are responsible for the safe delivery
of medicines with proper instructions, and they shall always maintain the confidentiality of
patients.51 Along with these instructions, the Code directs to appoint a commission to
address the grievances of consumers.52
The Ministry of Health and Family Welfare introduced the Draft Rules for regulating epharmacies by amending the D & C Rules in 2018. The proposed rules provide for
compulsory registration of e-pharmacies, the procedure for processing prescription, periodic
review of e-pharmacy etc. However, the Government has not yet finalised the Rules. During
the pendency of finalising the Rules, in November 2019, the Drugs Controller General of
India directed all State Governments and Union Territories to prohibit the sale of drugs
46
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Vijaylaxmi Rathore, “Regulatory Guidelines For E-Pharmacy Start-Ups” , Mondaq, Oct. 16, 2017, available at:
https://www.mondaq.com/india/Food-Drugs-Healthcare-Life-Sciences/637554/Regulatory-Guidelines-For-EPharmacy-Start-Ups. (last visited on Jul. 12, 2020).
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through e-pharmacies. It is also worthy to note that recently amid the COVID 19 pandemic,
the Government issued a notification for doorstep delivery of medicines53. The notification
authorised persons holding a valid licence under the D & C Rules to sell drugs except
narcotics, psychotropic and controlled substances as defined in the NDPS and the drugs
specified in Schedule H1 & Schedule X to the D&C Rules, by retail with doorstep delivery. The
doorstep delivery the following conditions shall be followed;
a. The licensee shall submit an e-mail ID for registration with the licensing authority if
prescriptions are to be received through e-mail.
b. The drugs shall be supplied at the doorstep of the patients located within the same
revenue district where the licensee is located.
c.

In the case of chronic diseases, the prescription shall be presented to the licensee
within 30 days.

d. In acute cases, the prescription shall be presented within seven days of its issue.
e. The Bill or cash memo shall be sent to the patient, and records of all such
transactions shall be maintained by the licensee.

This notification brought uncertainty on the functioning of the online pharma firms as it does
not legitimise e-pharmacies, and it also doesn’t take into account the present business
model the pharma companies are following.54 Many of the e-pharmacies follow a business
model where they play the role of an intermediary. Hence, based on the prescriptions
uploaded by the patients, the e-pharmacies procure and make the medicine available to the
patients from the licensed drug dealers. As in any other industrial sector, the e-pharmacy
endeavours need to be facilitated to make them behave responsibly in the market through
proper statutory provisions. Their activities shall be closely monitored by appropriate
authorities to prohibit the miscreants from misusing the benefits of technology. The present
notification is a quick fix to meet the needs of patients amid a lockdown crisis. Thus,

53

Ministry of Health and Family Welfare, Notification (Mar. 26, 2020), available at:
http://egazette.nic.in/WriteReadData/2020/218928.pdf (last visited on Nov. 03, 2020).
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comprehensive legislation considering the current digital pharma trends, the public interest
and safety shall be prepared without any further delay.

4.4. E-Prescriptions
E-prescriptions are computer-based electronic generation, transmission and filling of
medical prescriptions.55 More specifically, it is defined as the use of a computer, handheld
device, or other hardware with software that allows prescribers to:
a. access the medication history,
b. transmit the prescription to a pharmacy electronically,
c. renew request from a pharmacy if a patient is run out of medications,
d. oversee the entire medication management process.56

A report released by the Institute of Medicine (IOM) in 1999 in the U.S. stated that about
98000 people die due to medical error. One of the primary reasons for medical errors was
adverse drug events (ADE).57 The second report, released in 2006, states that at least 1.5
million Americans sustain harm due to medical mistakes that mainly occur due to
prescription errors.58 The medical damage caused by errors in prescription or adverse drug
reactions to a great extent can be reduced by embracing the new technology-based eprescription. The electronic prescription allows the doctor to get Medication Decision
Support (MDS) such as dosage, spell check and drug interaction, and Clinical Decision
Support (CDS), including information relating to the interaction of drugs with the existing
medications, allergies or health conditions of the patient.59 Similar studies are lacking in
India. However, the issues of illegible prescriptions cropped up in some cases.60

55
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Inconsequent to the order issued by the High Court of Andhra Pradesh in 2014,61 the IMC
Regulation was amended in 2016. As per the amendment, the doctor should prescribe only
generic medicines, and it shall be written in capital letters.62 However, the regulation lacks
proper implementation, and doctors are not strictly adhering to the norms relating to
medical prescriptions. This has entailed multiple public interest litigations filed before high
courts.63

The concept of e-prescription, in its real sense, has not yet been implemented in India due to
the slow pace of adoption of digital technologies in the health care sector. The proposed
Drugs & Cosmetics (Amendment) Rules, 2018 defines prescription as ‘an instruction from a
Registered Medical Practitioner to a patient, written by hand or in any electronic mode duly
signed, to dispense a drug and quantity of the drug to a patient’. 64 The definition envisages
prescriptions in paper form or electronic format, and it confines to the mode of generation
of electronic prescription. The other stages of e-prescription, such as verifying adverse drug
reactions, transmission to pharmacies etc., are not made part of the proposed D & C Rules.
The recently introduced Telemedicine guidelines have incorporated some regulations for
prescribing medicine in telemedicine consultations.

The Telemedicine Guidelines warn RMPs to ensure the same professional accountability as
to be followed in regular consultations. It directs that medicine may be prescribed only if a
proper diagnosis is made based on online consultations. Prescribing medication without
adequate diagnosis is illegal and will amount to medical negligence.65 The Guidelines permit
RMPs to prescribe those medicines that are included in List O, A and B.66 It explicitly restricts
the prescription of medications included in Schedule X of the D & C Rules or any Narcotic
61
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62
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63
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and Psychotropic Substance listed in the NDPS Act, 1985.67 Though RMPs are allowed to use
technologies like AI, IoMT, etc. for diagnosing, evaluating, or managing the patient condition,
the final prescription and counselling must be finally given by RMPs. 68 The prescription must
be in proper format and shall be prepared in accordance with the MCI guidelines with
registration number and signature. RMPs can share the prescription through messaging
platforms in the form of a photo, scan or digital format, or it may be transmitted to the
pharmacy with the consent of the patient.69

E-prescriptions will replace the traditional pen and paper medical prescriptions shortly. With
the introduction of electronic/ personal health records, e-prescriptions will be easily
accessible to different service providers, government authorities, insurance companies,
patients, third party administrators etc. Thus, it is imperative to create a safe digital health
infrastructure that will not compromise the patients’ fundamental rights, such as the right to
privacy and confidentiality. Though the Telemedicine Guidelines enable physicians to
prescribe electronically, the existing regulatory structure is inadequate to meet the privacy
concerns of patients in a digital health environment.

4.5. Electronic Medical Records
The practice of medical record keeping is an age-old practice followed by the medical
profession, and Hippocrates invented it.70 However, a codified form of medical recordkeeping was started only in the 19th century. With the introduction of computer technology,
electronic medical records began to replace paper records.71 However, with the increased
demand for owning and controlling medical records coupled with the right to privacy
concerns of patients, the healthcare systems around the world are moving towards personal
health records.72 Different terms are in vogue for digitalising medical records such as

67
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Automated Health Record (AHR), Computer-based Patient Records (CPR), Electronic Medical
Records (EMR), Electronic Health Records (EHR), Patient Health Records (PHR) etc.73
Electronic medical records are generated digitally by the physician and maintained and
controlled by health physicians or health care providers. EHR is a more detailed version of
the medical record with demographic, financial, medical history, immunisation, laboratory
and diagnostic reports74. Similar to EMR, EHR is also maintained and controlled by the
physician or the health care providers. However, PHR is a detailed, lifelong health record of
patients owned and managed by patients themselves.75
Though electronic medical records were started to be in use way back in the 1960s, they
became more common during the 1990s with the development of information technology. 76
As per the global survey on e-health conducted by WHO, about 50% of high income and
upper-middle countries have adopted EHR systems.77 In the U.S., the pioneer in digital
health programmes introduced an incentivised EHR programme through The Health
Information Technology for Economic and Clinical Health Act, (HITECH) 2009. By 2015 nearly
96 per cent of hospitals had adopted the certified EHR technology. 78 Because of the lasting
benefits of EHR ranging from easy accessibility, less medical error, easy to track patient’s
health condition, medical research, the outbreak of epidemics, precision medicine, clinical
decision support etc., countries are investing in EHR systems.
In India, EMR/ EHR/ PHR programmes were initiated very recently. India adopted the
Electronic Health Record Standards (hereinafter referred to as EHR standards) in 2013 and
https://www.researchgate.net/publication/7045795_An_introduction_
to_personal_health_records.(last
visited on Feb. 20, 2021).
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revised it in 2016.79.. The EHR standards were presented with the object of facilitating
interoperability, reducing the implementation cost, and ensuring the participation of all
stakeholders. However, the adoption rate of EHR standards by health care establishments in
India is much less than anticipated.80 On looking into the regulatory structure of medical
records in India, the IMC Regulations direct medical professionals to maintain medical
records for three years from the date of commencement of treatment, and it also requires
them to make efforts to computerise medical records.81 However, an Office Memorandum
issued by the Directorate of Health and Family Welfare provides that the medical records of
in-patients of the last ten years shall be kept in digital format. For future, medical records of
all IP patients shall be maintained on a regular and continuous basis for future reference
indefinitely.82
Additionally, Rule 9(iv) of the Clinical Establishments (Central Government) Rules 2012
adopted under the CEA provides that clinical establishments (under all recognised systems of
medicine in both public and private ranging from single practitioner to corporate sector) are
duty-bound to keep EMR/ EHR as per the standards prescribed. Though the CEA is a central
legislation, it applies only to some states such as Haryana, Sikkim, Mizoram, H.P., Arunachal
Pradesh, Bihar, UP, Uttarakhand, Assam, Jharkhand, Rajasthan and Union Territories
excluding Delhi.83 In other States, State-specific legislation regulates the clinical
establishments. The NABH accredited clinical establishments are also bound to keep EMR/
EHR. On a close lens analysis, it is found that there is no uniform standard adopted for the
entire country, and its implementation is in a haphazard manner. Towards this end, the
telemedicine guidelines may be the first step, as it directs RMPs who are offering
telemedicine consultations to maintain the following records/documents for a period as
prescribed from time to time;84
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a. Log or record of Telemedicine interaction (e.g., Phone logs, e-mail records, chat/ text
record, video interaction logs, etc.).
b. The RMP should retain patient records, reports, documents, images, diagnostics, data
etc. (Digital or non-Digital) utilised in the telemedicine consultation.
c. Specifically, in case a prescription is shared with the patient, the RMP is required to
maintain the prescription records as needed for in-person consultations.

Though EMR/ EHR programmes were initiated in India with the vision to bring transparency
and accountability in medical practices and to ensure the exchange of information among
various stakeholders. However, the hard realities of the fragmented healthcare system in
the public and private sector under multiple systems of medicine, including Ayurveda, Sidha,
Unani and Homoeopathy, with providers ranging from single-doctor institutions to corporate
sector hospitals, the management of EMR/ EHR is a daunting task for the governments to
handle. The doctors have raised strong opposition against imposing EHR rules as it is a timeconsuming process. In the context of a reduced doctor-patient ratio in India, the strict
implementation of HER standards may further worsen the doctor-patient relationship.85 In
the U.S., where 98% of hospitals have adopted EHR, shows no evidence to prove that digital
documentation saved the time of doctors or reduced medical errors.86

Implementing EHR programmes without creating a safe and secure environment for a
proper digital ecosystem will be critical. The most significant concerns revolving around EHR
programmes are data protection and cybersecurity. Though the Government came up with
two proposals, the Digital Information Security in Healthcare Act 2018 (hereinafter referred
to as DISHA) and the Personal Data Protection Bill 2019 (hereinafter referred to as PDP Bill) ,
both are pending before the legislative bodies. Thus, in the absence of a specific regulatory
framework to ensure the safety and security of electronic health records, a more careful
approach is needed for implementing EHR programmes in India.
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4.6. E-Medical Consumer
The empowered medical consumer/patient (e-medical consumer/patient) is an individual
who is equipped, enabled, empowered and engaged in their health and health care
decisions. The term was coined by Dr Tom Ferguson.87 The e-consumers are highly aware of
medical conditions, quality, and cost of medical care. They actively participate in medical
care, focused on self-care, expect on-demand medical care and transparency in all
healthcare services, eager to maintain their health data and are actively involved with online
patient communities.88 Invariably all digital health systems must anticipate the emergence of
empowered patients and must devise measures to bring transparency and accountability in
health care services.89 With the advent of modern digital devices and digital transformation
of healthcare systems, the entire doctor-patient relationship has moved from doctordominated paternalism to a more equitable and transparent partnership based on mutual
respect and autonomy.
Since the introduction of the ‘Digital India’ programme, India has become the second-fastest
adopter of digital technologies, and there are half a billion internet users and 350 million
Smartphone users.90 Digital permeation and easy access to health information will lead to
shared decision making and democratisation of medical care.91 With the introduction of the
consumer protection law, the medical practice has turned to a defensive medical model, and
consumerism puts a significant strain on the doctor-patient relationship in India. The
number of medical negligence cases is on a high, and it has increased substantially in the last
decade.92 Increased health awareness, easy access to second opinions, availability of medical
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Susannah Fox, “E-patients, Cyberchondriacs, and Why We Should Stop Calling Names”, Pew Research Centre,
Aug. 30, 2010, available at: https://www.pewresearch.org/internet/2010/08/30/e-patients-cyberchondriacsand-why-we-should-stop-calling-names/ (last visited on Aug. 10, 2020).
88
Supra note 12, at 9 & 10.
89
“The Rise of The Empowered
Consumer” Cognizant, Oct. 2015, available at:
https://www.cognizant.com/cognizantcampaign/The_Rise_of_the_Empowered_Consumer_Cognizant_Healthc
are.pdf.(last visited on Oct. 22, 2020).
90
Sheetal Ranganathan, “Towards a Holistic Digital Health Ecosystem in India”, Observer Research Foundation,
Apr. 02, 2020, available at:https://www.orfonline.org/research/towards-a-holistic-digital-health-ecosystem-inindia-63993/.(last visited on Aug. 16, 2020).
91
Bertalan Mesko, Zsófia Drobni, et. al., “Digital health is a cultural transformation of traditional healthcare”,
mHealth, Sept. 2017, available at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5682364/ (last visited on
Aug.14, 2020).
92
“Medical litigation cases go up by 400%, show stats”, Economic Times, Dec. 06, 2015, available at:
https://health.economictimes.indiatimes.com/news/industry/medical-litigation-cases-go-up-by-400-showstats/50062328 (last visited on Aug. 16, 2020).
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literature, use of information technology, etc., have to a great extent paved the way for
changing the patients’ attitude and approach towards doctors and health care systems.
Thus, a more effective patient management system shall be put in place to handle the needs
of the smart consumers of the 21st century.
The conundrum of addressing the needs of the emerging e-consumer and the legal
framework to address their grievances in the digital health era is one of the biggest tasks of
the Indian lawmakers. The recently implemented Consumer Protection Act, 2019, though it
excluded medical services from the purview of the Act, the definition of ‘service’ is broad
enough to bring medical services within its ambit. Despite excluding healthcare from the
purview of CPA, 2019, the landmark judgement in Indian Medical Association v. VP Shantha
& Ors.93 squarely brings service rendered to a patient by a medical practitioner (except
where the doctor renders service free of charge to every patient or under a contract of
personal service), by way of consultation, diagnosis and treatment, both medicinal and
surgical services under the ambit of the consumer protection law. The officials have
confirmed that for all practical purposes, the new CPA, 2019 includes healthcare services as
well.94
To ensure timely redressal of consumer complaints, the E-Commerce Rules95 mandates to
establish a grievance redressal mechanism with a grievance officer for online health
consumers. The grievance officer shall acknowledge a complaint within forty-eight hours and
decide the matter within one month from the date of receipt of the complaint. It also directs
the e-commerce service entities to provide the following information on its platform
compulsorily;96
a. The legal name of the e-commerce entity,
b. Principal geographic address of its headquarters and all branches,
c. Name and details of its website and
d. Contact details of consumer care and the grievance officer

93

1995 SCC (6) 651.
Dipak K. Dash , “Consumer Bill Draft Removes Healthcare from Services”, The Times of India, Jun. 25, 2019,
available at: http://Timesofindia.Indiatimes.Com/Articleshow/69935129.Cms?Utm_Source=Contentofinterest
&Utm_Medium=Text&Utm_Campaign=Cppst. (last visited on Aug. 04, 2020).
95
Supra note 39.
96
Supra note 39, Rule 4(2).
94
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Additionally, the Telemedicine Guidelines provide safeguards against online medical
negligence. It also directs the technology platforms to establish a proper mechanism to
address the grievances of patients. In addition to these safeguards, patients are free to
approach the medical councils in case of any professional misconduct or may invoke the
jurisdiction of civil or criminal courts in case of medical negligence. All services rendered to
patients online or through traditional healthcare establishments shall ensure the standard of
care required for medical services under the common law97 and the Indian Penal Code98.
Apart from these statutory provisions for safeguarding the interest of empowered medical
consumers, medical education curricula shall be revamped to sensitise the medical students,
address the needs of the e-patients and develop a healthcare system based on autonomy,
mutual respect, and shared decision-making practices.

4.7. Right to Privacy and Confidentiality
All doctor-patient relationships are based on trust and confidentiality. The IMC Regulation
provides that ‘doctors shall maintain confidence concerning the individual or domestic life
entrusted by patients to a physician and defects in the disposition or character of patients
observed during medical attendance should never be revealed except’;99
a. in a court of law under the orders of a presiding judge,
b. in circumstances where there is a serious risk to a specific person or community,
and
c. communicable/notifiable diseases.

More specifically, the Charter of Patients’ Rights adopted by the National Human Rights
Commission100 declares that patients' right to privacy and confidentiality must not be
compromised unless for saving the interest of others or on public health consideration. It
also mandates that all data concerning a patient shall be kept under secured custody and
97

Bolam v. Friern Hospital Management Committee 1957 (2) All ER 118; Dr Laxman Balkrishna Joshi v. Dr
Trimbak Bapu Godbole & Anr. 1969 SCR (1) 206
98
The Indian Penal Code, 1860 (Act 45 of 1860), ss. 336, 337, 338 & 304A; See also Suresh Gupta v. Govt. of
NCT Delhi & Anr. (2004)6 SCC 42; Jacob Mathew v. State of Punjab AIR 2005 SC 3180; Dr. V. K. Jain v. State of
Rajasthan, Criminal Appeal No. 531 of 2010, Decided On, 08 August 2019.
99
Supra note 31, Regulation 2.2.
100
National Human Rights Commission, The Charter of Patients’ Rights, available at:
https://nhrc.nic.in/sites/default/files/charter_patient_rights_by_NHRC_2019.pdf (last visited on Jul. 18, 2020).
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insulated from data theft and leakage. The tort of breach of confidentiality, 101 though it has
been applied in cases where there was no confidential relationship in a strict sense, 102 ruled
the doctor-patient relationship over these centuries. In a digital health care system, the tort
of breach of confidentiality is not enough to tackle all issues relating to data privacy. The
central idea of digital health policies across the globe is to make health information of
patients and healthy people available at multiple levels, including healthcare providers,
insurance companies, third-party administrators, patients, government authorities,
administrators etc. Hence, there is an increasing need to develop adequate protection to
ensure the safety and security of patients' personal health information. The right to ensure
the safety of personal data is an aspect of the right to privacy as well.103

In India, the Supreme Court judgement in the Justice K.S. Puttaswamy v. Union of India104
paved the way for recognising the right to privacy as a fundamental right. In the backdrop of
the increased digital technology penetration, and the judgement in the K.S.Puttaswamy
case, policymakers initiated dialogues with all stakeholders culminating in the drafting of
two Bills primarily intended to protect data privacy and security as the DISHA and the PDP
Bill. Both these Bills envisage the constitution of National and State level authorities to
ensure data privacy and confidentiality. As per DISHA, the ownership over the health data is
vested on patients/ individuals. The storage, transmission and exchange of personal health
data shall adhere to the regulations enlisted in the Bill for safeguarding the privacy and
confidentiality of the data owner. On the other hand, the Data Protection Bill, 2019 gives a
general data protection framework where there is no clarity as to data ownership, and it
provides standards for processing and transmitting personal data of data principal by the
data fiduciary.
Since DISHA and the Data Protection Bill are in the drafting stage, the Information
Technology Act, 2000 and the Information Technology (Reasonable Security Practices and
101

The tort of breach of confidentiality is separate tort and essential elements (as decided in Coco v A. N. Clark
(Engineers) Ltd. [1968] F.S.R. 415) are;
a. the information must be confidential in nature,
b. the information must have been communicated in circumstances importing an obligation of
confidence,
c. the information must be used to the detriment of the other person communicating it.
102
Spycatcher case (Attorney-General) v. Guardian Newspapers Ltd. (No. 2) [1990] 1 AC 109.
103
Molla S. Donaldson and Kathleen N. Lohr, Health Data in the Information Age: Use, Disclosure, and Privacy,
143 (The National Academic Press,1994).
104
(2017) 10 SCC 1.
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Procedures and Sensitive Personal Data or Information) Rules, 2011 govern the right to
privacy of patients in the current legal structure. As per Rule 3 of the IT Rules 2011, medical
records are categorised as sensitive personal data or information of a person. As per the
Rules, any body-corporate who is possessing, dealing or handling any sensitive personal data
or information must follow reasonable security practices to avoid the wrongful loss or gain
to any person. The body corporate may be held liable under section 43A of the Act if there is
any negligence in following the reasonable security practices.105 The Electronic Health
Records Standards 2016 have provided a detailed description of technical standards for
ensuring the right to privacy and confidentiality of patients. However, these standards are
not adopted by all health care establishments as it is not mandatory. The recently adopted
Telemedicine Guidelines also entrust RMPs with the duty to protect the privacy and
confidentiality of patients.106 It also provides that if the privacy or confidentiality of a patient
is compromised due to a technology breach or by a person other than RMP, RMPs will not be
responsible for such breach of confidentiality.107 Since India is a fast-growing digital health
market, separate legislation is required exclusively to ensure patients' data security, privacy,
and confidentiality.

4.8. E-Consent
Informed consent imposes a legal responsibility upon medical professionals to obtain the
permission of the concerned patient for any medical interventions and surgery. It implies
proper communication between the physician and his patient about the physical and mental
status of the patient. It also indicates to make the patient aware of choices and alternative
treatments available, to understand the intellectual and emotional maturity of patients and
to ensure that the decision of the patient is not influenced by coercion or undue
influence.108 The practice of informed consent dates back to 1949, when the Nuremberg
Code was adopted, and since then, it has become a vital part of medical and biomedical
ethical codes. It brings a contractual relationship between a doctor and his patient where
the self-rule or paternalistic model of medical care is replaced with shared decision making.
105

The Information Technology Act, 2000 (Act 21 of 2000), s.43.
Supra note 27, Guideline 3.7.1.
107
Id., Guideline 3.7.1.4.
108
K.S. Jacob, “Informed Consent and India”, 27 The National Medical Journal Of India 35-36 (2014), available
at: http://archive.nmji.in/archives/Volume-27/Issue-1/27-1-SFM-II.pdf .(last visited on Feb. 20, 2021).
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Though different models of informed consent are being practised in other countries fetching
from non-disclosure to full disclosure, the IMC Guidelines are minimal in its application, and
it directs that ‘before operating the physician should obtain in writing the consent from the
husband or wife, parent or guardian in the case of a minor, or the patient himself as the case
may be. If it is an operation which may result in sterility the consent of both husband and
wife is needed’.109 The issue of informed consent was considered by the Supreme Court of
India in Samira Kohli v. Dr Prabha Manchanda and Another110 and held that a doctor must
give adequate information as to the proposed treatment, the risk and benefits, alternatives,
the consequence of refusing treatment etc.
The issues of informed consent will become more complicated in the digital health arena as
the services are being offered through digital technologies, where patients give their consent
electronically. The dynamics of informed consent is more important nowadays because of
the IoMT, where many medical services which were offered in the clinical setting are now
being offered through wearable devices and mobile apps. Apart from that, the health
information of patients may be gathered, stored, and processed without the permission of
the patients/users.111 Thus in the digital health era, the issue of informed consent has a
broader connotation than mere approval for medical intervention or surgery. The
generation, possession, use and transmission of health data of patients/users needs the
consent of the concerned patient/user, and the duty to obtain consent has become a legal
responsibility of service providers than a mere ethical aspect of medical practice.
In India, as per the Telemedicine Guidelines, informed consent must be obtained for all
telemedicine consultations. At the first level, the identity of RMPs and patients shall be
disclosed before starting online consultations. RMPs shall verify and confirm the patient’s
identity by name, age, mobile number, e-mail ID, etc., and there should be a system in place
for the patients to check the credentials of the RMPs and their contact details.112 The
Guidelines provided for express and implied consent. If patients initiate telemedicine
consultation, the consent is implied, whereas if the caregivers begin telemedicine
109

Supra note 31, Regulation 7.16.
(2008) 2 SCC 1.
111
Yvonne O’Connoret.al., “Privacy by Design: Informed Consent and Internet of Things for Smart Health” 113
Procedia
Computer
Science
653,
654
(2017),
available
at:
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112
Supra note 27, Guideline 3.2.
110

27

Samuel

4 TNNLU LR 1 (2021)

consultation, the consent of the patient shall be recorded in any form via e-mail, text,
audio/video messages. The Digital Health Blue Print adopted in 2019 also details the
electronic consent management framework for collecting and using personal health
records.113 On the contrary, the EHR standards 2016 have no specific reference to electronic
consent. Despite having these Guidelines/ Standards for online consultations, there is no
proper legal regulation in India to address the issues of informed consent for electronic
health interventions and the generation and transmission of health data/information
through online consultations, wearable medical devices and mobile apps. Thus, a conducive
environment shall be created with the support of legal regulations for recording e-consent of
patients/users in India.
4.9. Misconduct and Power of Medical Councils
As per the Telemedicine guidelines, the following are considered as misconduct;114
a. RMPs insisting on telemedicine when the patient is willing to travel to a facility or
requests an in-person consultation,
b. RMPs misusing patient images and data, mainly private and sensitive (e.g., RMP
uploads an explicit picture of the patient on social media etc.),
c. RMPs who use telemedicine to prescribe medicines from the specific restricted
list,
d. RMPs are not permitted to solicit patients for telemedicine through any
advertisements or inducements.
Since the Telemedicine Guidelines apply only to RMPs offering services in India, other online
consultations will not come under its purview. Hence, the Medical Councils have no
authority to take disciplinary action against such medical practitioners who are not
registered in India. As India adopted its Telemedicine Guidelines and E-Commerce Rules, it
has become clear that it does not aim to promote cross-nation telemedicine consultations
without having a registered office in India. Hence, it is imperative to enact statutes to deal
with online healthcare services, and a proper mechanism shall be established to license
telemedicine services operated within and outside the country. More importantly, there is
ambiguity in the jurisdiction of medical councils to take disciplinary action against medical
113
114

Supra note 19.
Supra note 27, Guideline 3.7.1.4.
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practitioners who are offering cross-state telemedicine services. Thus, it is also necessary to
bring clarity in the Telemedicine Guidelines in respect of the medical councils’ jurisdiction in
case of cross-state and cross-nation telemedicine services.

V.

Conclusion

To ensure the availability and accessibility of healthcare services, the Governments are
investing heavily in the digitalisation of healthcare services and is evident from the survey on
e-health conducted by WHO. As per the survey, about 50 per cent of high income and uppermiddle countries have already adopted EHR systems. Digital permeation to the healthcare
industry has become more evident during the COVID 19 pandemic scenario, and it has
necessitated a serious approach towards the digitalisation of health care services. Digital
health is in vogue in all countries, and WHO and various digital technology platforms
recommend it. However, the veracity and reliability of digital technologies, cybersecurity,
patient safety and privacy, modes of electronic consent etc., put significant strain on the
policymakers to draft new legislation to facilitate digital health care initiatives without
compromising the patients’ fundamental rights. As mentioned in the article, India has
already taken its first step towards digital health programmes; however, we are unprepared
to welcome digital technologies in the health care sector due to inadequate regulatory and
digital infrastructure. A move for complete digitalisation of health care without
understanding the ground realities will pave the way for increasing inequality and digital
divide primarily because of the different health care service providers under other systems
of medicine in India. The recently adopted Telemedicine Guidelines 2020, E-Commerce Rules
2020, Electronic Health Standards 2016, Indian Medical Regulation 2002 etc., need to be
revisited. It is also recommended to make appropriate amendments in other related medical
laws such as the CEA 2010, Pharmacy Act, Drugs and Cosmetics Act and Regulation etc. and
also the medical education to keep pace with the changing digital trends.
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genocide, war crime and aggression. On March 5 2020, the ICC’s Appeal
Chamber authorised the Prosecutor to open an investigation in
Afghanistan. In retaliation, the Trump administration launched crippling
sanctions against the ICC. This brings to the forefront the issue pertaining
to the legality of sanctions on International Organisations, specifically the
ICC. As such, throughout the course of this paper, the author attempts to
analyse two fundamental issues. First, the impact of United States (‘U.S.’)
sanctions on the ICC, more specifically, the imposition of the travel ban on
the Prosecutor of ICC. Second, the implications of extraterritorial sanctions
on the ICC. The author argues that the U.S. sanctions are inherently
violative of its constitutional mandate and international law obligations.
The author also argues that the United Nations is additionally obligated to
play a crucial role in shielding the Prosecutor from the unilateral sanctions
by the U.S.
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Introduction

The ICC investigates the gravest crimes that concern the international community. It aims to
end impunity and hold individuals responsible for the commission of these crimes. 1 One of
the ICC’s independent wing is the Office of the Prosecutor (‘OTP’). The mandate of the OTP is
to investigate international crimes committed on its territory or by the nationals of the
member states of the ICC.2 The ICC is also considered the Court of ‘last resort’. This
essentially means that when the national authorities refuse to investigate the heinous
crimes, the ICC takes over.3 On March 5 2020, the Appeal Chamber of the ICC unanimously
endorsed the OTP to start an investigation into the alleged crimes committed in the territory
of Afghanistan in the period starting from May 1 2003, along with the other crimes that had
links with the armed conflict in Afghanistan but have been committed in the territory of
other state parties to the ICC since July 2002.4 In the light of the appeal chamber’s verdict,
the OTP commenced its investigation into the situation of Afghanistan. As the OTP
undertakes its long-drawn investigation process, all parties must extend full cooperation and
assistance through the entire course of the investigation.5 Specifically, the investigation for
crimes against humanity and war crimes allegedly committed by Afghan National Security
Forces (‘ANSF’) and, in particular, members of the National Directorate for Security (‘NDS’)
and the Afghan National Police (‘ANP’). At the same time, the investigation would also probe
into the involvement of the Central Investigation Agency (‘CIA’) and the U.S. military
personnel for alleged commission of war crimes in a secret detention facility. 6 According to
the OTP, “there are no substantial reasons to believe that the opening of an investigation
would not serve the interests of justice, taking into account the gravity of the crimes and the
interests of victims”.7 This reiterates the fact that the investigation will take place
1

About the ICC- The International Criminal Court, available at: https://www.icc-cpi.int/about (last visited on
March 30, 2021).
2
Office of the Prosecutor, available at: https://www.icc-cpi.int/about/otp (last visited on March 30, 2021).
3
See Rome Statute of the International Criminal Court, art. 1.
4
Jennifer Trahan, “The Significance of the ICC Appeals Chamber’s Ruling in the Afghanistan Situation” Opinio
Juris, Mar. 10, 2020.
5
“ICC Greenlights Afghanistan Investigation” Human Rights Watch, Mar. 5, 2020.
6
The Prosecutor of the International Criminal Court, Fatou Bensouda, requests judicial authorisation to
commence an investigation into the Situation in the Islamic Republic of Afghanistan, available at:
https://www.icc-cpi.int/pages/item.aspx?name=171120-otp-stat-afgh (last visited on March 30, 2021).
7
The Prosecutor of the International Criminal Court, Fatou Bensouda, requests judicial authorisation to
commence an investigation into the Situation in the Islamic Republic of Afghanistan, available at:
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independently, impartially and objectively. It is also interesting to note that the investigation
had commenced just days after signing the historic peace deal between the U.S. and the
Taliban.8 The decision of the OTP to open an investigation drew sharp reaction from the U.S.
Secretary of State Michael Pompeo, who referred to the ICC as an ‘unaccountable political
institution’.

Furthermore, on September 2 2020, in an unprecedented move, the U.S. issued sanctions
against Prosecutor Fatou Bensouda and Mochochoko, Head of the Jurisdiction,
Complementarity and Cooperation Division at the ICC. The U.S. also restricted visa issuance
to certain unnamed individuals involved in the investigation of the situation of Afghanistan. 9
In response to this, the ICC, apart from condemning the sanctions, made it crystal clear that
it stands by its personnel and its fight against impunity.10 The next portion of this research
appraises the legality of unilateral sanctions in the context of U.S. sanctions on the ICC.

II.

Legality of Unilateral Sanctions in International Law

The idea of sanctions in modern international law was initially embodied in the League of
Nations. Under the League of Nations, sanctions are applied automatically on the breach of
rules of International Law.11 Sanctions could be either through the United Nations
endorsement (‘U.N’) or unilaterally.12 In the UN Charter, the issuance of sanctions falls under
the United Nations Security Council (‘UNSC’), which is tasked to deal with threats or breach
of peace.13 The sanctions under the UN regime are limited to States and do not stretch to
International Organisations.14

https://www.icc-cpi.int/pages/item.aspx?name=171120-otp-stat-afgh (Visited on July 17, 2021); “‘Unanimous’
ICC gives go-ahead to probe Afghanistan alleged war crimes” UN News, Mar. 5, 2020; The “Interests of Justice”
at the ICC: A Continuing Mystery, available at https://www.justsecurity.org/69188/the-interests-of-justice-atthe-icc-a-continuing-mystery/ ( last visited on July 18, 2021).
8
Id; “US, Taliban Sign Historic Peace Deal For Inclusive Afghanistan Development” Business Standard, Feb. 29,
2020.
9
Haley S. Anderson, “Why Them? On the U.S. Sanctions Against Int’l Criminal Court Officials” Just Security,
Sept. 2, 2020.
10
AP, “International Criminal Court condemns U.S. sanctions” The Hindu, Jun. 12, 2020.
11
Covenant of the League of Nations, art. 16.
12
Syed Ali Akhtar, “Do Sanctions Violate International Law?” 54(17) EPW Engage 1 (2019).
13
Charter of the United Nations, art(s). 39-42.
14
The UN endorsed sanction is limited to States as the language of Article 40 of UN Charter uses the phrase
“call upon the parties”. The term party has been defined under art. 2(1)(g) of Vienna Convention on the Law of
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On the other hand, unilateral sanctions imply that a State is pressing into service sanctions
without the authorisation of the UNSC. The enforcement of unilateral sanctions is one of the
least developed domains in International Law.15 Sanctions are imposed as a foreign policy
tool to achieve specific goals.16 Apart from the UN-imposed sanctions, sanctions could also
take place at a regional level, a practice that is more targeted and discrete.17
Moreover, the United Nations General Assembly (‘UNGA’) has called upon the States not to
recognise extraterritorial sanctions as they violate International Law.18 This is further
underscored by the Asian–African Legal Consultative Organization (‘AALCO’),

an

international governmental organisation established in 1956, through its report on
“Unilateral and Secondary Sanctions: An International Law Perspective”.19 The International
Law Commission (ILC) has considered these sanctions as countermeasures. However, the
nature of the countermeasures is that it is lawful only if it is premised on proportionality.20
Moreover, it is understood that a State can take countermeasures against an International
Organisation only if it has committed an internationally wrongful act. 21 Taking this forward,
the U.S. can impose sanctions against the ICC only if it has committed an internationally
wrongful act. The ICC, by initiating an investigation in Afghanistan, has only acted in
consonance with its mandate. There is no international framework to gauge the legality of
unilateral sanctions, let alone sanctions against International Organisations.22 Moreover,
there are instances of the extraterritorial sanctions, a recent instance of which is the
unilateral withdrawal of the U.S. from the JCPOA. According to Ivan Timofeev “Trump
renewed American restrictions on Iran in full…forced dozens of large companies from the EU
Treaties, 1969 to include only ‘States’ and not International Organisations, art. 2(1)(g) reads as “party” means a
State which has consented to be bound by the treaty and for which the treaty is in Force.”
15
Jana Ilieva, Aleksandar Dashtevski, et.al., “Economic Sanctions in International Law” 9 UTMS Journal of
Economics 201 (2018).
16
Id. at 204.
17
Id. at 203.
18
General Assembly Elimination of unilateral extraterritorial coercive economic measures as a means of
political and economic compulsion, GA Res 57/5, GAOR, UN Doc A/Res/57/3 (Nov. 1, 2002).
19
Prof. Dr. Rahmat Mohamad, Secretary-General, Asian-African Legal Consultative Organization (AALCO),
“Unilateral and Secondary Sanctions: An International Law Perspective” T. M. C. Asser Instituut, The Hague, Jul.
11, 2013.
20
International Law Commission, Draft Articles on the Responsibility of States for Internationally Wrongful Acts
Commentary, 2001 (‘ARSIWA Commentary’), art. 51.
21
International Law Commission, Draft Articles on the Responsibility of International Organizations, 2011
(‘ARIO’), art.51.
22
Jana Ilieva, Aleksandar Dashtevski, et.al., “Economic Sanctions in International Law” 9 UTMS Journal of
Economics 210 (2018).
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to leave Iran.”23 Also, the U.S., by imposing its Iranian policy to States holding diametrically
opposite views, is impinging on the matters in which each State is permitted to decide by
virtue of State sovereignty.24
What is to be noted here is that these sanctions potentially erode State sovereignty, and the
rule of law is also well documented in International Law.25 Scholars argue that the era of
globalisation has created a scenario wherein states are interdependent, and hence unilateral
sanctions are going out of fashion. However, the U.S. continues to remain the world
champion in imposing sanctions to realise its foreign policy objectives and destabilising
foreign governments.26 The domestic laws in the U.S. authorise the President to impose
sanctions; For instance, the Trading with the Enemy Act of 1917 provides wide powers to the
President, citing national emergency reasons, to preserve national security and foreign
policy. It is progressively evident that unilateral sanctions are becoming ubiquitous in
international law as a means for one State to impose its values on the other.27
On September 2, 2020, the U.S. sanctioned the Prosecutor and Head of the Jurisdiction,
Complementarity and Cooperation Division of ICC. The U.S. justified its position by claiming
that it’s not a party to the ICC; therefore, the entire investigation is void, and Secretary of
State Mike Pompeo termed it as an “illegitimate attempt to subject Americans to its
jurisdiction”.28
The Trump administration’s sanctions on the ICC were unique because earlier U.S. sanctions
dealt exclusively with either a State or an individual. However, it is only now, for the first
time, that the President of the U.S. authorised sanctions that target an International
Organisation. The general sanction programme of the U.S. targeted terrorists, a case in
point, is Executive Order (EO) 13224 that targeted individuals who were considered a grave

23

Ivan Timofeev, “What to do with Extraterritorial Sanctions? EU Responses”, ORF, March 3, 2021.
See Daniel Franchini, “‘With Friends Like That, Who Needs Enemies?’: Extraterritorial Sanctions Following the
United States’ Withdrawal from the Iran Nuclear Agreement”, EJIL: Talk, May 29, 2018.
25
Id. at 204.
26
Thihan Myo Nyun, “Feeling Good or Doing Good: Inefficacy of the U.S. Unilateral Sanctions Against the
Military Government of Burma/Myanmar” 7 Washington University Global Studies Law Review 466 (2008).
27
Supra note 14 at 204.
28
“US Sanctions on the International Criminal Court Questions and Answers” Human Rights Watch, Dec. 14,
2020.
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threat to the U.S. and were considered to be engaging in acts of terrorism. 29 However, this
does not fit in the case of ICC, as a mere initiation of an investigation cannot be construed as
something which poses a significant threat to the U.S. or is of the nature of a terrorist attack.
The other mechanism that the U.S. employed was the Global Magnitsky Sanctions
Programme (GMP).30 However, the GMP is confined to individual sanctions for corruption
and human rights abuses.
In the present case, where sanctions have been imposed on the ICC, the President of the
U.S. has invoked the International Emergency Economic Powers Act (IEEPA), which
authorises the President to take a slew of measure, including sanctions to deal with
‘extraordinary threats’ affecting the U.S., if the President deems that it to be a case of
‘national emergency.31 After declaring an emergency, the President can trigger IEEPA and
put out an Executive Order endorsing sanctions against the Prosecutor. In short, the
sanctions programme gives wide latitude to the President of the U.S. to target States and
International Organisations which do not act in the national interest of the U.S.

III.

Immunities of the Prosecutor vis-à-vis International Criminal Court

The UN regulates the immunities enjoyed by the Prosecutor of the ICC. The relation between
the ICC and the UN is reflected in Article 2 of the ICC Statute, which states, “The Court shall
be brought into relationship with the United Nations through an agreement to be approved
by the Assembly of States Parties to this Statute and thereafter concluded by the President of
the Court on its behalf.”32 Pursuant to Article 2 of the ICC Statute, the UN-ICC relation
agreement came into force in 2004. Under Article 18 of the said agreement, it is evident that
the UN undertakes to cooperate with the Prosecutor to enter with the Prosecutor into such
arrangements […] as may be necessary to facilitate such cooperation, in particular where the
Prosecutor exercises his or her duties and powers with respect to the investigation.33
Moreover, the Best Practices Manual for United Nations – International Criminal Court
Cooperation, 2016 (Best Practice Manual) clarifies that the applicable law regarding the
29

Executive Order 13224, Bureau of Counterterrorism, Sept. 23, 2001.
The Global Magnitsky Human Rights Accountability Act, 2012 (126 Stat. 1496).
31
OFAC Economic Sanctions Programs, available at: https://ofaclawyer.net/economic-sanctions-programs/
(Last visited on March 30, 2021).
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The Rome Statute of the International Criminal Court, art. 2.
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Prosecutor is the 1946 Convention on the Immunities and Privileges (General Convention).
The General Convention provides immunity to experts on mission for the UN.
Furthermore, the logistical and administrative assistance that is to be provided by the UN to
the ICC, inter alia, includes entry and exit formalities.34 The Prosecutor of the ICC will fall
under the category of an expert on mission under Article 6, Section 22 of the General
Convention. This is essentially because one of the Prosecutor’s primary tasks involves the
performance of missions for the UN.35 For instance, the Assembly of State Parties to the ICC
Statute meets every year in the headquarters of the UN located in New York. The Prosecutor
of the ICC may participate in the Assembly and of the Bureau.36 The Secretary-General of the
UN is to recognise the Prosecutor as an expert on mission. Whether the Prosecutor qualifies
as an expert on mission or not requires further probe. Illustratively, in the past, the
Secretary-General of the UN has conferred an ‘expert on mission’ to diverse personnel,
including, advisors and peacekeepers. It can also be deciphered that the position of an
expert on mission is not based on qualification but on the nature of the visit. This has also
been endorsed by the International Court of Justice (ICJ).37
Furthermore, it is also important to note that the UN plays a pivotal role in upholding the
position that the Headquarters Agreement imposes an obligation to allow entry and exit on
an official visit to the headquarters. A reading Headquarters Agreement makes it evident
that there is an unrestricted right to proceed to the headquarters district, i.e., New York. 38
Notwithstanding this, the headquarters agreement in Public Law 80-357 bars the entry and
exit on security grounds. Section 6 of the Public Law 80-357 reads as “Nothing in the
Agreement shall be construed as in any way diminishing, abridging or weakening the right of
the United States to safeguard its security and completely to control the entrance of aliens
into any territory of the United States other than the Headquarters district and its immediate
vicinity [...] and such areas as it is reasonably necessary to traverse in transit between the

34

Id. at 16.
Convention on the Privileges And Immunities of The United Nations, art. 6, §22.
36
The Rome Statute of the International Criminal Court, art(s). 112(5), 112(6).
37
Beatrice Walton and Amir Ardelan Farhadi, “The ICC and US Retaliatory Visa Measures: Can the UN Do More
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same and foreign countries.”39 However, on a detailed analysis of Section 6 of the Public Law
80-357, it is apparent that the provision does not apply in cases involving the headquarters
district and its immediate vicinity. It should also be made clear that state practice has
supported the fact that States have seldom refused entry for an expert on mission.
While the U.S. sanctions titled, “Blocking Property of Certain Persons Associated With the
International Criminal Court”, issued by the former U.S. President Trump, make the
suspension of entry of ICC officials as well their immediate family members into the U.S.
evidently clear, the travel restrictions so imposed are contrary to the mandate under the USUN agreement and the Best Practice Manual.

IV.

Executive Order 13928 and Its Extraterritorial Reach

The EO issued on September 2 2021, titled “Executive Order on Blocking Property of Certain
persons associated with the ICC,”40 comes against the backdrop of the U.S. administration
threatening to thwart the investigation in Afghanistan and the Palestine region. A precursor
to the EO was the revocation of the Prosecutor’s visa. The sweeping sanctions would hit
hard on the ICC as the EO obligates the freezing of every asset of the Prosecutors in the U.S.
The U.S. citizens cannot transact with the ICC; the properties of Fatou Bensouda and
Mochochoko and the immediate family members would be blocked. Interestingly, the EO
sanctions are sweeping as it is not restricted to the Prosecutors but extends to persons who
have aided the ICC in the arrest, detention, or prosecution of any U.S. personnel without the
consent of the U.S. The scope of the sanction is broad as it applies to non-U.S. citizens also.41
It is also worth noting that earlier, in the case of Holder, Attorney General, Et Al. V.
Humanitarian Law Project Et Al (2010), the U.S. Court of appeals for the Ninth Circuit had
validated the criminal prosecution of an organisation for providing training on the Geneva
Conventions to a terrorist group. The author is obviously making a distinction between a
terrorist organisation and the ICC.42 It is also not surprising to note that the EO was
challenged in the Court of law, as it had direct bearings on free speech, expression and the
39
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due process of law, which are the Constitutional Rights of the U.S. citizens. As several U.S.
citizens are employed with the ICC, the sanctions would, in all possibilities, conflict with the
First Amendment of the U.S. Constitution.43
Apart from facing the constitutional test, the EO. will also potentially intrude into the State
sovereignty of the 123 State parties to the ICC by curtailing their freedom to make a choice.
This is ironic since the U.S. itself is not a party to the ICC. It is interesting to note that,
although the U.S. actively participated in the negotiating process, which ultimately led to the
establishment of the Rome Statute, however the U.S. under the Bush administration did not
become party to the Rome Statute. The reason for the same was explained by the former
Defence Secretary Donald Rumsfeld as “the lack of adequate checks and balances on powers
of the [Court's] prosecutor and judges; the dilution of the U.N. Security Council's authority
over international criminal prosecutions; and the lack of any effective mechanism to prevent
politicized prosecutions of American service members and officials.”44 It is evident that
isolating the ICC would cripple the organisation and dissuade the States from participating in
the ICC. The EO would also contravene some of the international obligations of the U.S.
under several International Conventions like the Convention against Torture (CAT). For
instance, the CAT, under Article 3, makes it obligatory on the U.S. to prosecute and punish
the perpetrators of ‘Torture’. The EO can jeopardise U.S. obligation under the CAT to
investigate, prosecute and punish perpetrators of torture and war crimes, wherever those
crimes have been committed.
Further, the constitution of the U.S. mandates that the U.S. officials, i.e., in the judiciary,
executive and the legislature, are required to abide by the treaty obligation under Article 6
of the U.S. Constitution. The EO, in essence, would impinge on these Article 6 obligations.45
In the aftermath of the sweeping sanctions, many reactions have been forthcoming. Human
Rights First, an international human rights organisation based in New York, condemned the
sanctions as “sending the wrong message to the international community regarding the U.S.
government’s commitment to accountability for human rights violations while undercutting
43
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the legitimacy of productive U.S. sanctions programs on everything from non-proliferation to
human rights.”46 In response to the U.S. sanctions, the European Union (EU) has enacted the
‘Blocking Statute’, which restricts EU based individuals and entities from complying with the
sanctions, which the EU regards as ‘coercive and abusive’.47 Apart from the EU, seventy-two
countries backed the UN.
Moreover, the joint declaration by the traditional allies of the U.S. reaffirmed the
unwavering support for the ICC.48 In the aftermath of the crippling sanctions, the Open
Society Justice Initiative instituted a lawsuit in New York; the federal Judge in New York
granted preliminary injunction as the sanctions were in gross infringement of the first
amendment. The plaintiff’s primary concern was that the sanctions would prohibit the
transaction between the plaintiff and the ICC.49Despite the U.S. adopting measures to
safeguard its country and people (as a sovereign), the ICC according to Atul Bharadwaj
“…involve a certain sacrifice of sovereignty because it envisages asserting itself when a state
refuses or fails to use its national criminal justice apparatus to deal with the perpetrator of
crimes against humanity.”50

V.

Conclusion

The U.S. sanctions are a direct attack on judicial independence and a stark reminder of the
domination of (developed) States under international law.51 Although the U.S. expressed its
discontent with the ICC for opening an investigation against its servicemen, the retaliatory
measures are not proportionate. It can set a dangerous precedent that might be stretched to
other dispute settlement forums. As it was obvious from the EU blocking Statute, the allies
of the U.S. can alienate the U.S. because of its unilateral measures. The Biden administration
has considered a ‘comprehensive review’ of the sanctions, which comes as a positive step.
46

“Human Rights First Condemns Sanctions Against International Criminal Court Officials” Human Right First,
Sept. 2, 2020.
47
“Trump Threatens Sanctions Against the International Criminal Court” Morrison Foerster, Jun. 15, 2020.
48
“UK, Australia among 72 nations offering ICC ‘unwavering support” Aljazeera, Nov. 3, 2020.
49
Reuters, “US Judge Blocks Trump Sanctions Targeting ICC, Human Rights Lawyers” The Jerusalem Post, Jan. 5,
2021.
50
Atul Bharadwaj, “International Criminal Court and the Question of Sovereignty” Strategic Analysis, 27 (2003).
51
United Nations Human Rights, office of the High Commissioner, US attacks against the International Criminal
Court
a
threat
to
judicial
independence
–
UN
experts,
available
at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25997&LangID=E (last visited on 17
July, 2021).
39

Alexander

4 TNNLU LR 1 (2021)

The overuse of sanctions would imply the states finding ways to avoid the same. The UN
Secretary-General has a special task to ensure that the Prosecutor is sheltered against the
crippling sanction by negotiating with the U.S. administration and amicably settling the crisis
or, in an extreme case, referring the issue to the ICJ for an advisory opinion in accordance
with Section 30 of General Convention. It would be interesting to see whether the U.S.
returns to multilateralism or prefers to maintain the status quo.
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not penalized any such cartel in its years of existence and has largely
been silent regarding the impact of a buyers’ cartel on the
competition in the market when such an issue has been raised
before it. This article aims to articulate the anti-competitive nature
of a buyers’ cartel and analyse the rationale and the methods that
the other jurisdictions have adopted to assess such an organization
within their respective legal framework. This article then addresses
how the Competition Commission of India can focus on penalizing
these activities under the Indian Competition Act, 2002 for effective
regulation of competition.
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I.

Introduction

The regulation and enforcement of Competition Law in India has advanced significantly since
its transition from Monopolies and Restrictive Trade Practices Act, 1969 to the Competition
Act, 2002 (“Act”) and the jurisprudence continues to develop as the State grapples to keep
up with the dynamic markets in the country. In an attempt to review the existing
competition regime and address the gaps between the regulatory practice and the
legislation, an amendment bill was tabled before the Parliament earlier this year. The
Competition (Amendment) Bill 2020 (“Bill”) proposes, inter alia, to explicitly bring “buyers’
cartel” into the definition of “cartel” provided under section 2 (c) of the Act and this
inclusion clarifies that section 3(3) will also apply to anti-competitive horizontal agreements
entered into by buyers of a product or service.1 The need for this explicit inclusion can be
traced back to the cases adjudicated by the Competition Commission of India (“CCI”), the
statutory body responsible for enforcing the Competition law, wherein confusion and
hesitation regarding the acceptance of buyers’ cartel under the ambit of the Act was felt.
This is evident in the case of Pandrol Rahee Technologies v DMRC Ltd where the CCI held
that the current legal framework does not envisage a situation where a consumer can cause
competitive harm in the market. Section 3(3) of the Act includes anti-competitive
agreements between enterprises engaged in “trade” and the definition of trade under
Section 2(x) does not include purchase activity or an equivalent term making it inapplicable
to buyers/consumers.2 Whereas, in the case of XYZ Informants v Indian Oil Corporation Ltd
while it was accepted that section 3 (3) of the Act applies to both sellers and buyers, it was
contended that “treating buyers’ arrangement/cartel at par with sellers’ cartel may not be
appropriate”.3 Thereafter, the Competition Law Review Committee submitted its report
(“Report”) on the practice of the antitrust law in 2019 recommending an explicit inclusion of
buyers’ cartel into the framework to clarify that the Act is applicable to buyers and draw the
attention of the authority to cartelization on the input side of the market.4 This

1

The Draft Competition (Amendment) Bill, 2020, s. 2(b).
Pandrol Rahee Technologies v. DMRC Ltd Case No. 3 of 2010.
3
XYZ Informants v. Indian Oil Corporation Ltd Case No. 5 of 2018.
4
Competition Law Review Committee, “Report of Competition Law Review Committee” (July, 2019).
2
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recommendation dispelled any doubts regarding the legal implications of buyers’ cartels and
brought the legal text in line with the decisional practice of the CCI.
The 2020 Bill has incorporated this suggestion by amending Section 2(c) and consequently,
Section 27(b) and 46 which deals with the imposition of penalties on enterprises involved in
a cartel.5 This would definitively bring buyers’ cartel under the ambit of the Indian
Competition Act and the agreement between them will be presumed to cause an
appreciable adverse effect on competition (“AAEC”) and therefore, be illegal. This paper
aims to address the concept of buyers’ cartels and how they affect the competition process
in the market. It will also discuss how other jurisdictions like the USA and the European
Union have positioned buyers’ cartels in their legal framework as they have long recognized
these agreements as illegal and penalised them at par with the sellers’ cartel. The latter half
will make the case of why the amendment is imperative to transition our seller-centric
approach towards a holistic approach in protecting the competition and provide an overview
of how these anti-competitive activities can be dealt with effectively when the buyers (who
are most often the victims) are the offenders.

II.

Defining Buyers’ Cartels

The basic concept of a cartel arises when a group of entities who are competitors come
together and agree to limit or eliminate the competition for some economic benefit, inter
alia, and exploit their power in the market.6 When a cartel is formed by buyers/purchasers,
they may collude to drive down the price of a product enabling monopsony pricing (i.e.,
lowering the purchase price below the competitive level) in the market, distinct from
monopoly pricing in a market with a sellers’ cartel.7 A buyers’ cartel may otherwise try to
control the behaviour of the sellers or producers to determine the purchase price of a
product, limit production of the product, allocate the input market amongst themselves on a
predetermined basis or indulge in bid-rigging activities.8 Any agreement between the buyers
that result in these effects is a per se violation of section 3 (3) of the Act and if the

5

The Competition (Amendment) Bill, 2020, s. 27, 41.
Peter C. Carstensen, “Buyer Cartels Versus Buying Groups: Legal Distinctions, Competitive Realities, and
Antitrust Policy” 1 William & Mary Business Law Review. 1 (2010).
7
Vogel v. Am. Soc. of Appraisers, 744 F.2d 598, 601 (7th Cir. 1984).
8
The Competition Act, 2002 (Act 12 of 2003), s. 3(3).
6
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presumption of AAEC of the agreement is not refuted, this is punishable under section 27 of
the Act. Since our regulators have been heavily focused on the sellers, the behaviour of
entities in the input market has been neglected by enforcement authorities and
academicians alike. Therefore, it is imperative to discuss and identify the collusive conduct
by buyers amounting to cartelization before delving into the regulation of buyers’ cartels as
it is a complex economic problem to tackle.

The coordinated behaviour of buyers may arise out of the need to obtain countervailing
power over the suppliers and achieve favourable terms to further the interests of the
consumers, or it may be motivated by individual greed resulting in the disruption of the
competitive process of the market.9 The line between the legitimate buyers’ group and
buyers’ cartel is unclear, to say the least, and is necessary from the point of view of
enforcing penalties as it is only warranted in the latter category. For instance, it may be
difficult to distinguish the two in cases of auction bidding prima facie. The buyers’ cartel
colludes and decides who will bid at the auction and at what price, while the buyers’ group
pool their purchases together and negotiate for lower prices based on the increased volume
that they offer.10 However, categorizing the two is not an easy task. The line is further
blurred, as when entities have donned on the guise of a buyers’ group, they can create
restraints on the suppliers and coerce them to only deal with buyer group members, or
control downstream competition by territorial allocation among themselves, thereby
indulging in cartel activities through buyers’ group.11 Since the incentives provided by a
buyers’ group are attractive and there is inherent flexibility in its organization, the confusion
in distinguishing the two is imminent.12

The main objective distinction to be considered is whether the group buying activities are
integrated.13 If the actual buying activities are not integrated as each buyer separately

9

See Chris Doyle & Martijn A. Han, “Cartelization Through Buyer Groups” 44 Review of Industrial Organization
255 (2014).
10
See Barry Meier & Mary Williams Walsh, “Senate Panel Criticizes Hospital Buying Groups”, N.Y. Times, May 1,
2002, at Cl, available at: http://www.nytimes.com/ 2002/05/01/business/senate-panel-criticizes-hospitalbuying-groups.html.
11
Supra note 6 at 15.
12
Supra note 6 at 15.
13
Supra note 6 at 14.
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undertakes buying activities, however, there is an agreement regarding the behaviour of
every individual buyer in the group, it is likely to be classified as a cartel. 14 Buyers’ groups
usually have some integration in their activities according to their specific needs and the
economic logic for the particular market.15 Another consideration would be the elasticity of
supply. In situations where the producers reduce the supply substantially in response to the
lower price of the product, the buyers’ group may be legitimate as the main objective would
be to achieve economies and efficiencies by inducing higher output (and therefore, profit for
the producers) and a reduced price for buyers.16 However, these considerations would have
to be supplemented with other activities of the buyers’ group like the non-price aspects of
the competition.17 The main objective of the group will have to be assessed by taking a
holistic view of the activities and functions. The primary focus for a cartel would be to
control the downstream competition and wield their power over the sellers. On the other
hand, the activities of a buyers’ group are consolidated and administered to gain efficiencies
of joint enterprise and level the playing field between larger and smaller firms. 18 While it is
admittedly difficult to set standards for distinguishing the two, it is pertinent as cartels are
subject to the per se approach under the law and the two have widely different implications
on the competition process.

III.

The Harm to Competition

Purchase cartels, much like seller cartels, cause an AAEC resulting in lowered economic
efficiency. When buyers collude to lower the price of a product below the competitive price
in the market, the resultant situation lowers the production surplus and increases the
consumer surplus when compared to the situation in a perfectly competitive market. This
transfer of wealth from the sellers to the buyers also results in a deadweight loss to society,
as similarly seen in a situation of monopoly pricing.19 While the conundrum of buyers’ cartels
14

Supra note 6 at 14; Peter C. Carterson, Competition Policy and the Control of Buyer Power: A Global Issue
(Edward Elgar Publishing Inc., 2017).
15
Paul W. Dobson, “Exploiting Buyer Power: Lessons from the British Grocery Trade” 72 Antitrust Law Journal
529 (2005).
16
Supra note 6 at 16.
17
Supra note 6 at 16.
18
Supra note 6 at 15.
19
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available
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increasing the consumer welfare may be noticed in the cartelization of end-use consumers,
it has been contended that the buyers’ cartel of intermediate firms reduces both, the
consumer welfare and the aggregate welfare.20 Restrictions on input purchases by cartels
reduce the output available downstream to the consumers, raising the price of the
commodity even when there is no collusion in the retail market.21 The benefits accrued by
the buyers’ cartel are seldom passed on to the final consumer contrary to popular opinion
and is possible only when certain conditions are met like a bilateral monopoly (market
power on both the supply and demand side of the input market).22 Even in these
circumstances, it is uncertain whether consumer welfare will improve.23 Rather, studies
indicate that when buyers collude to lower input prices they are likely to collude to raise
resale prices, rather than pass the benefit accrued to the consumers, resulting in higher
output prices.24

Moreover, buyers’ cartel can result in driving the competitors (non-member) away from the
market and deterring new entrants in the market, thereby, compromising economic
efficiency.25 Further, such a cartel may hinder technological progress as the suppliers have
lower incentives to innovate and invest in research and development as this can be offset by
restrictive actions of the cartel diminishing the rewards of production.26 One thing that is
discernible from the available literature is that the cartelization always causes harm to some
https://ag.purdue.edu/agecon/Documents/Buyers%27%20Cartels%20An%20Empirical%20Study%20of%20Prev
alence%20and%20Economic%20Characteristics.pdf.
20
Steven C. Salop, “Anticompetitive Overbuying by Power Buyers” 72 Antitrust L.J. 669 (2005).
21
Ibid.
22
Roger G. Noll, “Buyer Power” and Economic Policy, (Discussion Paper No. 04-08, 2005) (Stanford Institute for
Economic Policy Research, Stanford University), available at: ftp://ftp.repec.org/opt/ReDIF/RePEc/sip/04008.pdf.
23
Ibid.
24
Jonathon B. Baker, “The Case for Antitrust Enforcement” 17 (4) J. Econ. Perspect., 27 (Fall 2003); Peter J.
Hammer & William M. Sage, “Monopsony as an Agency and Regulatory Problem in Health Care” 71 Antitrust
L.J. 949 (2004).
25
Ariel Ezrachi & Mark Williams, “Competition Law and the Regulation of Buyer Power and Buyer Cartels in
China and Hong Kong” 9 ASJCL 295 (2013) available at: https://www.cambridge.org/core/services/aopcambridgecore/content/view/672422FE339DF046992C94DA7F3A10EC/S2194607800001010a.pdf/competition_law_and_
the_regulation_of_buyer_power_and_buyer_cartels_in_china_and_hong_kong.pdf.
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consumers and diminishes allocative efficiency in the market.27 The very core of the
competition process is weakened by such collusive activities. Buyers’ cartels are considered
harmful regardless of the welfare standard adopted in determining the competition policy. If
a total welfare standard is adopted, then the buyers’ cartel is condemned as it causes
deadweight loss, misallocates resources and harms producers. However, advocates of the
consumer welfare standard also condemn buyers’ cartel and assert that these are
exceptional cases wherein monopsony power must be condemned even when the harm is
not caused to the consumers in the market.28

Therefore, academics have seen buyers’ cartel as mirror images of sellers’ cartel causing
similar results; anti-competitive effects and the Courts across jurisdictions have held them
both to be illegal.29 As such, the Competition regulators are increasing their focus to close
the gap between the regulation of sellers’ cartel and buyers’ cartel to protect the
competition process. While the cases buyers’ cartel appears to be a rare occurrence in the
markets, the same is not true as evident from the fact that the U.S. Department of Justice
(“DoJ”) brought almost 70 cases against buyers’ cartels between 1997 and 2006.30
Therefore, the appropriate approach for the CCI should be to eliminate such anticompetitive activities, regardless of which side of the market, the concentration of
exploitative power gathers force.

IV. Positioning Buyers’ Cartel in the Indian Regime
The CCI’s approach to the issue of buyers’ cartel has been inconsistent and reluctant. Only a
few cases reflect allegations of cartelization by buyers before the CCI, however, the
allegation has not been reciprocated with a detailed discussion regarding the factors that
need consideration or the effect of buyers’ cartels in the Indian market. Consequently, there

27
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has never been a decision holding that the buyers’ cartel has infringed the Indian
Competition Act leading to a gap in the jurisprudence and understanding of the topic.

In certain cases, governmental regulation over certain sectors or industries have deterred the
CCI from investigating allegations of buyers’ cartel.

In the first case of India Glycols Ltd, Government-owned Oil Marketing Companies floated
tenders for the purchase of ethanol from the manufacturers.31 The price for the ethanol was
set by the Cabinet Committee of Economic Affairs (“Committee”) and it was alleged by the
informant that the OMC’s pressured the government to fix the price. 32 The question of
buyers’ cartel, however, was not discussed by the CCI since the Committee decided the price
of the ethanol by taking into consideration other economic and market factors (like
increased domestic production of ethanol and sugar, reduction in import of petroleum) and
not due to an agreement between the OMC’s and the Committee.33 Therefore, there was no
prima facie violation of the Competition Act. In Re: Dwarikesh Sugar Industries Limited, the
informant alleged that the liquor manufacturers formed a cartel to fix prices for procuring
reserved molasses.34 The CCI did not specifically opine on the potential harm of buyers’
cartel and simply assessed the data on the purchase prices. Price parallelism was not found
and therefore, the allegation did not succeed. However, the CCI also noted that the
Government policy on molasses played a factor in determining the price of molasses and
affected the negotiations between the liquor manufacturers and suppliers of molasses.35

The above cases reflect the possibilities of buyers’ cartel in the Indian market and illustrate
that the market is not immune to cartelization on the input side of the market. The
possibility of these cartels flourishing is especially true since the Government aims to
regulate markets to attract investments as per its recent policies. The deregulation will allow
the market players to set their own prices and encourage anti-competitive agreements.

31

India Glycols Ltd. v. Indian Oil Corporation, Competition Commission of India Case No. 14 of 2012.
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33
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The investigation of buyers’ cartel in the market has been stalled due to the inconsistent
approach of the CCI.

While the above-mentioned cases raised the vigilance against buyers’ cartel, the CCI took an
unfortunate turn in 2011. It came up with an exact converse interpretation of Section 2 and
3 of the Act in Pandrol Rahee Technologies v. DMRC Ltd case and held that the Act did not
envisage a situation wherein consumers/buyers would harm the market competition. 36 This
foreclosed the possibility of assessing the conduct of the buyer, Delhi Metro Rail Corporation
Ltd., in the market of rail fastening systems for ballast-less tracks for the metro rails in
India.37 This is a market with few purchasers, and are likely to have the power to distort the
market forces. However, the inconsistent stand of the CCI blurred the position of buyers’
cartel in the Indian regime. Citing this case, the 2019 CLRC Report recognized that there may
be instances where the lack of an express inclusion of purchaser’s anti-competitive conduct
may impede the adjudicating authority from making findings of infringement in such cases.38

The incorrect interpretation of the CCI was addressed and corrected in the 2018 case of XYZ
v Indian Oil Corporation, where three public sector oil marketing companies invited identical
tenders for the transport of LPG.39 The tenders quoted an identical price band allegedly
through an exchange of commercially sensitive information and the bidders for the tender
were forced to quote prices falling within the price band.40 The CCI explicitly recognized that
buyers’ cartel was covered under the ambit of the Act as Section 3(3)(a) includes agreements
that determine purchase or sale price as anticompetitive agreements (similar to Article 101)
(1) of Treaty on the Functioning of the European Union). In the instant case, the CCI opined
that joint purchase agreements could potentially benefit customers.41 Further, the
companies did not fix prices but rather a price band with enough margin of 10% which was
calculated upon the cost and profit margins of their companies.42 The commercial
36
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justifications were considered plausible by the CCI and no infirmity was found with the
tenders.43

While the position of buyers’ cartel was clarified, the inconsistent jurisprudence necessitated
the explicit introduction of buyers’ cartel in the Act through the 2020 Amendment.

The result of the combined factors is the lack of jurisprudence on buyers’ cartel in India.

The CCI has refrained from an elaborate discussion of buyers’ cartel even when some cases
presented an opportunity to do so. As a result, the current jurisprudence fails to evaluate
the position of buyers’ cartel in India and ways to assess their anti-competitive effects. The
Indian markets are not immune to buyers’ cartel, just like they are not immune to seller’s
cartel. The mystery shrouding these cartels are due to the inherent secrecy of it, the
inconsistent recognition under the law and the reluctance on part of our competition
regulator. This leads us to assess whether the existing legal framework is sufficient to
effectively tackle buyers’ cartel.

India has a well-established jurisprudence of adjudicating cartel activities; however, buyers’
cartel may still pose new problems due to the particularity of such cartels. The treatment of
anticompetitive horizontal agreements in India is similar to that of the EU. The horizontal
agreements are illegal by their object of restraining competition under Section 3 (3). There is
a presumption that these agreements cause an AAEC on the market by their very existence
and therefore, are subject to the per se rule. Further, the CCI is not required to assess the
actual effect on the competition if the agreement has the potential to cause an AAEC. 44 The
presumption of illegality of an anticompetitive agreement is rebuttable and the burden to
prove that the agreement does not cause an AAEC or has pro-competitive effects is on the
party contending the same.45 Section 19(3) of the Act provides factors for consideration to
assess AAEC.
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The Supreme Court in Rajasthan Cylinders and Containers Ltd. v UOI and then the CCI in the
case of In Re: Cartelisation in Industrial and Automotive Bearings clarified that to contend
that the agreement does not cause an AAEC, arguments have to be based on one of the
grounds enlisted under Section 19(3) only.46 The exhaustive nature of the list was also
indicated in the 2019 Report that also suggested adding “consumer harm” in the (iv) item in
Section 19(3).47 This suggestion has also been incorporated into the Bill. Therefore, to argue
that the anti-competitive agreement is not illegal the alleged cartel participants must
produce evidence to show that the agreement has pro-competitive effects as it (i) results in
benefits to consumers; or (ii) improves the production or distribution of goods or provision
of services; or (iii) promotes technical, scientific and economic development by means of
production or distribution of goods or provision of services.48 If the parties fail to produce
any evidence to this effect and merely contend that the agreement does not cause an AAEC,
then the presumption will not be rebutted as per the law.49 Conjunctive reading of Section 3
and 19 determine the factors for the ascertainment of cartelization and all the negative and
positive factors must be weighed together to determine the likely consequences of the
agreement.50

While the CCI can apply the sellers’ cartel approach to the buyers’ cartel, it is necessary to
study the buyers’ cartel and the experience of the regulators in assessing these activities.
India does not have an established jurisprudence of buyers’ cartel and the CCI has not
conducted a deep investigation into the peculiarities of such a formation. It may be helpful
to consider case law from other jurisdictions to recognize the factors that must be
considered for assessing the existence of buyers’ cartel, evaluation of pro-competitive and
anti-competitive effects and the effective penalization methods.
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V.

Approach to Buyers’ Cartel across Jurisdictions

This section of the paper will address how other jurisdictions have evaluated and penalized
buyers’ cartel to provide some general principles that can be adhered to for tackling these
activities in India. The Indian Act on competition law is largely based on the EU Act and the
CCI relies on the case law from the EU and the US in developing its jurisprudence by
examining and applying it, if the principles are compatible with the Indian policies and
market. Therefore, the comparative analysis will be conducted by assessing the position of
buyers’ cartel in the US and the EU.

5.1. United States of America
In the US, it is well settled that buyers’ cartels and sellers’ cartels are treated at par, without
distinction. Any combination or agreement that unreasonably restrains trade and commerce
is deemed illegal and therefore, buyers’ cartel is per se illegal under the Sherman Act.51 For a
violation of antitrust law under Section 1 of the Sherman Act, it is necessary to establish a
contract, combination or conspiracy, a resultant unreasonable restraint on trade and an
accompanying injury.52 It is established by a catena of case laws that horizontal price-fixing
by buyers is an actionable antitrust violation even when the injury is caused to the sellers in
the market, and not the consumers.53 Harm to the final consumers is not a necessary
condition to prove a violation of antitrust laws. Moreover, the Courts in the US have
recognized that buyers’ cartel enables monopsony pricing, and have acknowledged that
monopoly and monopsony pricing cause “symmetrical distortions” in competition,
economically.54 This is based on the analysis that sellers’ cartel and buyers’ cartel are mirror
images and lowering or raising the price from the competitive price equally causes almost
equal deadweight loss in the market and disturbs the efficient allocation of resources. 55
Therefore, the enforcement of antitrust regulations has not shied away from penalizing
51
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buyers whenever they indulge in activities that harm the competition. This vigilance has
increased in recent years. The assessment of horizontal agreements is usually subject to the
per se approach as the competitive effects are intuitively obvious and these are likely to
almost always restrict trade.

In the case In re Delta Dental, dental service corporations (insurers) filed for dismissal of the
case alleging anti-competitive conduct on the grounds that the complaint did not disclose
any “injury” to the sellers and the conduct, if analysed, should be subject to the rule of
reason rather than the per se rule that cartels are usually analysed under.56 Rule of reason
standard of analysis requires the informant to allege that the concerted action has “an
anticompetitive effect on a given market within a given geographic area.” 57 While the per se
rule holds that the conduct is facially anticompetitive and the burden to rebut the
presumption is on the defending party. The rule of reason requires a more elaborate analysis
to assess the anti-competitive and the pro-competitive effects of the alleged conduct. The
Court motion to dismiss was denied with some observations. In this case, the defendants
had colluded to exercise monopsony power in the market of dental insurance through
allocating territories among themselves and artificially lowering rates for the providers of
dental services.58 The Court ruled that lower reimbursement rates to the service providers
caused due to the buyers’ cartel were sufficient to prove an antitrust injury and an assertion
that this depressed rate could benefit customers in terms of the lower cost would not bar
the plaintiff’s claim that this agreement should be analysed under the per se approach.59 This
assertion of consumer benefit was factually incorrect as evidenced by the complaint as the
benefit of reduced rates was used by the cartel participants themselves. Further, the Court
reiterated that as a general rule an agreement of territorial restriction is subject to the per se
illegal approach as these are “naked restraints” on the competition.60
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However, in certain instances, the Courts have diverted from this general principle and
applied the rule of reason to horizontal agreements. In Broadcast Music case, the two
defendant organizations gave licenses for using copyrighted musical compositions in return
of fees that depended on a percentage of total revenue rather than the amount of music
used.61 While determining whether this blanket license violated the Sherman Act, the Court
ruled that this price-fixing was not illegal per se or plainly anti-competitive.62 Blanket
licensing is an acceptable mechanism under the Copyright laws and considering the market
realities of the industry, it would be appropriate to subject the license to the rule of reason
examination rather than the per se analysis.63 In the National Collegiate Athletic Association
case, the defendant formulated a plan to televise college football games that resulted in
restraining competition through price-fixing and reduced output.64 However, this industry
was such wherein horizontal restraints were necessary for the product to be available in the
market and the defendant association enabled the product to be marketed which would
otherwise be unavailable for consumers.65 Therefore, the Court chose to apply the rule of
reason to assess the restraint of trade.

Moreover, in cases of buyers’ cartel, it is well established that an agreement is not anticompetitive if it simply lowers the price of a product/service as mere failure to make money
is not an antitrust injury.66 Therefore, in North Jackson Pharmacy, Inc. case, wherein the
plaintiff only alleged that the cooperative purchasing arrangement between the defendants
restrained price for drugs without asserting logical explanation of the anti-competitive
effects of the arrangement, the Court held that such an arrangement could not be subject to
the per se rule.67 It was found that the arrangement instead had the potential to enhance
the efficiency in the market and result in the lower price of drugs for the consumers. 68
Further, this arrangement was ancillary to a larger purchase arrangement. Therefore, the
rule of reason was applied in the case to determine the true economic consequences of the
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arrangement to assess whether the restraint was unreasonable and outweighed the
procompetitive effects of the arrangement.69 This element of “efficiency-enhancing
integration” is recognized as warranting a preclusion from the per se analysis standard when
determining cases of horizontal restraints on competition.70

Recently, the US Courts have increasingly applied the rule of reason in these cases, as
opposed to the per se rule, involving comprehensive assessment of the facts of the case and
the market to evaluate the anti-competitive effect and the potential justifications of the
same.71 This is reflective of the struggle to ascertain the aim of competition policies. It
considers whether the law was framed to protect consumers even at the cost of producers,
or to take a holistic approach and protect market efficiency.72 The result is the decline of the
harsh per se approach in recent cases. It may be noted that the objectives of the two
categories of the standard of evaluation do not differ as both attempts to answer whether
the alleged conduct is anti-competitive and the distinction between the two standards is
often blurred.73 While cartels by buyers or sellers are treated at par, appropriate
consideration is given to pro-competitive effects of these agreements/conspiracies if
warranted by the facts of the case. The need for factual consideration when deciding on the
standard of examination has been emphasised by many Courts in cases of horizontal
agreements.74 It should be noted that despite the increased use of rule of reason approach
in assessing the existence of cartels, the cases of price-fixing buyers’ cartel in a market with
few buyers (oligopsony markets) have been treated harshly without reserve by the DoJ as
these exhibit obvious antitrust issues even when there may be hesitation in taking an
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aggressive approach in other cases involving buyer power.75 To reiterate, the distinction
between the rule of reason and per se approach has been blurred by the Courts in dealing
with buyers’ cartel due to the unique factual matrix of cases and the interpretation of law to
protect consumers as an increasingly foremost objective.

5.2. European Union
The European Union, on the other hand, has taken a relatively stricter approach that focuses
on the “object” of the anti-competitive agreement, rather than its “effect” and the standard
of examination used is the per se approach.
The buyers’ cartels have long been punished under Article 101(1) of the Treaty on the
Functioning of the European Union (“TFEU”) which prohibits “all agreement between
undertakings… that directly or indirectly fix purchase or selling prices or any other trading
conditions,” the phrasing of which covers cartelization by sellers and purchasers both. The
European Commission (“EC”) has assessed and penalized various buyers’ cartels with
scrutiny over the years and imposed huge fines, as “the Commission does not tolerate any
form of cartels.”76 It has consistently adopted an “object approach” and penalized cartels
based on their object of restricting competition without necessarily assessing the actual
effect on the market of such activities.77 However, the defendant party can resort to Article
101(3) as a defence to establish that the alleged anti-competitive agreement has procompetitive effects, or is beneficial to the consumers or that the agreement does not have
potential to adversely affect competition. There are four conditions available under the
Article that the alleged cartel participants can use to assert their defence and the authorities
adjudicate such cases after a complete evaluation of Article 101(1) read with 101(3) of the
TFEU according to the Guidelines of EU on horizontal agreements.78
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In the Italy raw tobacco case, the processors of raw tobacco were coordinating the
purchasing strategy among themselves by fixing “trading conditions” for purchase from
producers by determining common purchase prices, allocating suppliers among themselves,
limiting purchase and exchanging commercially sensitive information.79 In this case, the EC
reflected on the general effect of the buyers’ cartel to downstream customers. It opined that
the purchase price is a fundamental factor in the competition process that is capable of
influencing the behaviour of the same companies, in any market, they compete in, including
downstream markets.80 This is especially true in cases where the product affected by the
purchase cartel (raw tobacco) is an important input for participants in the downstream
markets.81 The barrier to competition caused by fixed quotas of purchase volume and
allocation of suppliers results in limiting the production of the suppliers and the purchasers
as they do not compete with each other. This disincentivises producers from generating
output as their profitability is reduced and eventually results in the restriction of global
tobacco production, causing harm to the ultimate consumers.82 Therefore, the processor’s
infringement, in this case, qualified as “very serious” and the fines were imposed accordingly
based on the market share that the participants enjoyed.

Further, in the Car battery recycling case, the EC noted a cartel formed by purchasers of
scrap lead-acid automotive batteries whose objective was to increase the profit margins of
the cartel participants by lowering or preventing an increase of purchase prices through
bilateral/trilateral

contact

among

them

and

exchanging

commercially-sensitive

information.83 The EC acknowledged that horizontal price-fixing (including purchase prices) is
one of the most harmful restrictions on competition.84 When a defendant party argued that
the conduct was not likely to cause harm to the consumers and therefore, the gravity of the
infringement was low, the Court reiterated that the actual effects of the infringement do not
require assessment when imposing a fine, rather only the enormity of the potential effects
of the infringement are to be taken into account.85 Another important factor that was
79
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discussed while determining the quantum of penalty by relying on the 2006 Guidelines on
Antitrust fines was the reference to “the value of the sales”.86 This reference is attuned with
penalizing seller cartels as in situations of buyers’ cartels, “the more successful a purchase
cartel is, the lower the amount of the value of purchases and thus the amount of the fine.”87
This particularity was taken into account and the EC imposed a 10% increase in the basic
amount of fine (calculated based on the value of the purchase) to achieve deterrence of
anticompetitive conduct.88

This divergence from the general principle of imposing fine was to reflect the position that
determining the fine on the “value of purchases” would underestimate the economic
significance of the anticompetitive conduct in cases of buyers’ cartels. 89 This principle was
again followed in the recent buyers’ cartel case of ethylene purchasers,90 wherein a 10%
increase on the basic amount of fine was imposed on the cartel participants, setting this
precedent in stone. This illustrates the severity with which the EC has investigated and
penalized purchase cartels to protect competition in the input side of the market and the
flexibility it has demonstrated in computing the fines by taking into account the basic
characteristics of buyers’ cartels. Their competition regime is focused on protecting the
competition process in the market by adopting an “object” analysis in assessing infringement
of the antitrust law. The focus is to secure the interests of the consumer and contribute to
consumer welfare by ensuring that market competition is free of distortions. The consistent
harsh approach presents a slight divergence from the US jurisprudence which takes into
consideration the effect of the anti-competitive agreements on consumers, although both
the regulators of competition recognize, condemn and penalize buyers’ cartels. The EU
experience at regulating buyers’ cartels has been quite similar to that of tackling sellers’
cartels with a focus on protecting the competition process in the market rather than being
purely protectionist towards the consumers.
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VI.

Lessons for India

An examination of the Indian Competition Act makes it evident that the legal framework is
similar to the TFEU, for example, Section 3 and 19 is akin to Article 101(1) & (3). The analysis
conducted under the Indian regime (in Part IV of this paper) also leads to the conclusion that
the current legislative framework equips the CCI with appropriate factors to assess any
benefit that may be caused to the consumer and take it into consideration while assessing
cartel cases. Admittedly, this has not been an easy task for the sellers’ cartel to successfully
argue to this effect by relying on Section 19 of the Act. Regardless, the buyers’ cartel may
well contend and provide evidence regarding the pro-competitive benefits of their
agreement to escape liability under the Competition Act. As such buyers’ cartel should be
subject to the same per se approach as the sellers’ cartel and be dealt with strictly to protect
the competition process. This approach is envisaged under the Indian Act and has proved
effective in regulating cartels in the EU. Although considering the consumer protectionist
economy that we continue to live in, the CCI may benefit from studying the Rule of Reason
approach of the USA in assessing buyers’ cartel in select cases as consumer protection
continues to dominate the aim of competition policy in India. Regardless of the standard
adopted by the CCI, the experience in other jurisdictions caution that while evaluating the
‘consumer benefit’ of an agreement, the competition regulators must take a holistic
approach that is not limited to the aspect of the end-consumer price for goods and services,
but rather study all other factors that will influence the market and its consumers.

When it comes to penalties for cartelization, the Indian legislative framework does not have
a codified set of guidelines for calculating the fines. The CCI calculates the fine on an almost
ad-hoc basis. However, the maximum penalty that can be imposed is mentioned under the
proviso of Section 27 (b) of the Act. The penalty for cartel participants can amount to “three
times of the profit for each year of the continuance of such agreement or ten per cent of the
turnover for each year of the continuance of such agreement, whichever is higher.”91 The CCI
imposes fines according to a percent of the turnover to balance the effect of the agreement
on the competition and deter participants from indulging in any future cartel activities. The
turnover must be the turnover received from the cartelised product and services and not the
91
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total turnover of the overall operations of a business in case the cartel participant is involved
in more than one business to ensure proportionality of the offence and the penalty. 92 The
turnover is based on the ‘value of sales’ of the cartelized product or service. 93 Therefore, in
cases of buyers’ cartel, the Commission must keep in mind the particularity of buyers’ cartel
when deciding on the imposition of the penalty. The peculiarity includes the consideration of
the ‘value of purchases’, and the cause-and-effect relationship between a buyers’ cartel and
the value of purchases.

The logical deduction applied by the EC to increase the basic value of the fine by 10% when
calculating the fine on the basis of the value of purchases must be kept in mind. This can be
applied in India as it logically takes into account the particularity of the buyers’ cartel and
imposes an appropriate fine to deter the practice of cartelization while taking into account
the severity of the market distortion caused by it. It is a tested method in the European
Union that has been widely accepted. Moreover, it must be noted that India does not have a
definite guideline for calculating fines for a violation of Section 3 (3). The need for predetermined guidelines becomes even more imperative considering the fact that the
definition of a “cartel” has been expanded to not only cover the buyer and seller cartels but
also take into account hub and spoke cartels.94 The requirement of a guideline has also been
stressed in the 2019 Report of CLRC.95 Therefore, the legislature, or the CCI by invoking its
power under Section 64 of the Act, should issue regulations regarding the same for an
effective penalization to deter cartelization.

VII.

Conclusion

To conclude, the proposal to include buyers’ cartels into the legal text of the Competition
Act is the correct move to bring clarity regarding the legal implication of horizontal
agreements between buyers/procurers of a product or service. While this does not amend
the law but merely clarifies the same, as buyers’ cartels were already envisaged to be illegal
under the ambit of the Act, this clarificatory development will draw the focus of the
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competition law regulators to the input markets, where buyers’ cartels are likely to crop up.
This explicit inclusion will bring into light such anticompetitive activities and enable the
authorities to condemn these cartels at par with the sellers’ cartel. The legislative framework
in India is well equipped to handle such cases, as discussed above, as it allows for
consideration of anticompetitive and procompetitive effects of horizontal agreements
before imposing a penalty for infringement of the competition law. However, there is a need
to develop guidelines for the calculation and the imposition of penalties. This is especially
relevant concerning the calculation of fines for buyers’ cartel cases due to their particular
characteristics (decrease in the value of purchases by their very nature). Buyers’ cartels are
harmful to consumer welfare and total economic welfare. The approach of penalization of
buyers’ cartels is in concurrence with the objectives of the Indian Competition Law that
focuses on the protection of the competition process. While consumer welfare is the major
aim of the CCI, an overly ‘protectionist approach’ with a narrow view will hamper the overall
efficiencies of the market and the freedom of trade for entities that the Competition Law
also aims to protect. A balance must be struck to ensure consumer protection and a levelplaying field for the competitors by protection of the ‘competition process’.
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Abstract
There is an urgency around forming inclusive laws post the National
Legal Services Authority v. Union of India judgement. The present
succession laws in India are designed to only recognise the paradigm
of binary genders, consequently neglecting to safeguard the right to
succession of all the members of the transgender community. The
conceptualisation of ‘family’ is important as it provides access to
certain social and legal benefits. While a family can be seen as a
space for care, affection, and nurturing, it is also a space for
oppression and violence, forcing transgender individuals to seek
solace outside such familial spaces. This paper proposes that the
State’s formalist conceptualisation of family in the succession acts
using labelled identities would render mere gender-neutrality
ineffective in accommodating transgender persons. Furthermore,
this paper envisages the State as a cooperative body that
participates with several classes of people and entities to further
reach an equilibrium of interests, obligation and rights. As the paper
deliberates over implicit bargaining powers and acknowledges that
entities in this bargaining mechanism prefer to cooperate with one
another, as it helps put forward their personal self-interest as well,
the plausibility of the benefits of an equitably formed gender
specific laws to safeguard the transgender community’s interests
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Introduction
The members of the transgender community often face gender-based violence and
discrimination due to the social stigma attached to their identities. This disables them from
finding stable jobs, consequently forcing them to resort to begging and sex work to earn
their
1

livelihoods.

An advantage of succession laws is that it provides access to inherited wealth, livelihood

and economic sustenance.2 This is because intergenerational transfers through reserves or
investments push for long-term development of families, sustenance in class position, and
preservation of economic standing.3 However, the design of the present succession laws in
India does not prioritise safeguarding the right to succession of all the members of the
transgender community. Supreme Court’s landmark judgement, National Legal Services
Authority v. Union of India (‘NALSA’) upheld the right of transgender persons to their selfidentified gender while observing that the non-recognition of their gender identities in
legislations would amount to a denial of the constitutional promise of equal protection of
the law.4 Additionally, the Court relied upon Yogyakarta Principles under which every State
has the duty to ensure that all persons irrespective of their gender identity are accorded the
legal capacity and the equal opportunity to exercise that capacity in matters including
inheritance rights.5 Given our succession statutes’ lack of imagination with regards to the
social realities of diverse families in the Indian sub-continent, and the benefits accompanying
gender specificity, gender neutrality by itself would be an insufficient tool for
accommodation and visibility of the trans-identity.

I.

Gender Spectrum within Present Succession Laws

At present, the laws that govern succession fall within a gender spectrum, with the Hindu
Succession Act, 1956 (‘HSA’) being the most binary gender dependent. Under the HSA, both

1

Annie Banerji, “India's 'invisible' trans community struggles as coronavirus shuts life down”, Reuters, March
25, 2020, available at <https://www.reuters.com/article/us-health-coronavirus-lgbt-india-idUSKBN21C098>
2
Aparanjita Goyal, “Importance of Equal Inheritance Rights for Female Empowerment”, World Bank Blogs, May
14, 2012, available at <https://blogs.worldbank.org/developmenttalk/importance-of-equal-inheritance-rightsfor-female-empowerment>
3
Ibid.
4
AIR 2014 SC 1863.
5
Ibid.
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an intestate and heir are defined using gender-specific terminology,6 with sections 8 and 15
laying down differential pathways for the devolution of the intestate property of a male and
female Hindu respectively. Consequently, gender dictates not just who can succeed to the
property but also whose property can be succeeded. While section 30 of the HSA relating to
testamentary succession is gender-neutral, the implications of the same on the transgender
community shall be briefly discussed later in this paper. Another succession law in the
spectrum is the Muslim Personal Law [as provided in the Muslim Personal Law (Shariat)
Application Act, 1937] under which the heirs are gender-dependant (binaries) while an
intestate is gender-neutral.7 Finally, the Indian Succession Act, 1925 adopts a partially
gender-neutral framework with the intestate and certain heirs being defined using genderneutral terms like “children” and “person”. This spectrum is clearly visible when section 2(e)
of the ISA defines a ‘minor’ as “any person” while section 3(1)(f) of the HSA defines an ‘heir’
as “any person, male or female”, which suggests the gender specificity in the HSA as
opposed to the gender neutrality manifested under the ISA. For the purposes of this paper,
the regional and tribal succession laws will not be delved into. Given the spectrum of
succession laws in India, the following sections delve into the sufficiency of gender-neutrality
in accommodating transgender persons.
Presently, Indian succession laws predominantly only recognise the paradigm of binary
genders, i.e., man and woman. For instance, under the HSA, there is no separate provision
(like in the case of a male or female Hindu) laying down the procedure to be followed in the
event the intestate is a transgender individual, consequently making invisible the transidentity. In Arun Kumar v. The Inspector General of Registration, the Madras High Court,
after referring to NALSA judgement, which recognised the right of an individual to selfidentified gender,8 held that the term “bride” used in the Hindu Marriage Act, 1955,
included a woman as well as a ‘transwoman’ and that a marriage between a male and a
trans-woman solemnized under the Act would be valid.9 If this principle is extended to the
HSA, then Hindu intestates who are a trans-man and a trans-woman would be able to invoke

6

The Hindu Succession Act, 1956 s. 3(1)(f), 3(1)(g).
Poonam Pradhan Saxena, “Chapter 17, Inheritance”, in Family Law Lectures: Family Law II 42-43 (Lexis Nexis
Buttersworth, 2 edn., 2011).
8
AIR 2014 SC 1863.
9
AIR 2019 Mad 265.
7
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the provisions laid down for a Hindu male and Hindu female, respectively. However, transidentities that deviate from these binary notions of gender would be neglected under the
current scheme of the Act. They would either have to compromise their gender identity and
conform to the binaries either in form of their assigned sex or as a trans-man/woman. While
gender-neutrality may accommodate non-binary gender identities, it forgoes certain
benefits that may arise from gender specific laws.

II.

Validity of Gender Specificity

Bina Agarwal defines ‘bargaining’ as, “an interaction between two parties characterised by
elements of both cooperation and conflict.”10 According to her, due to the parties’ aversion
to non-cooperation, they interact with each other in a cooperation arrangement using their
bargaining power to negotiate certain outcomes.11 It is in this context that it is possible to
understand the bargaining powers that certain gender groups hold vis-a-vis the State. In this
broader characterization, the State is not seen as a “monolithic patriarchal structure”12 that
solidifies into a mechanical and rigid apparatus but instead as an entity that participates in
this bargaining process. Whereas, it can be understood that certain groups enjoy different
degrees of bargaining power over the other, depending on their relationship and
cooperation with the State and each other.13 The State participates in this arrangement due
to multiple reasons such as the fear of losing votes, international pressure, disruptive
activities like strikes and protests, favouritism of the opposition party etc.14 While the groups
cooperate with the State for furthering their respective agendas.15 For example, the
transgender community’s interests could include passing laws for protection against
discrimination in public spaces, safeguarding inheritance rights, greater participation in
governance etc., which can only be done through State support and cooperation. Hence, it is
in the best interests of both the groups and the State to maintain this cooperative model.

10

Bina Agarwal, “‘Bargaining” and legal change: toward gender equality in India’s inheritance laws”, IDS
Working paper, 2 Institute of Development Studies 165 (2002).
11
Ibid.
12
Ibid.
13
Id at 3.
14
Ibid.
15
Ibid.
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Lastly, the flexibility of this model cannot be denied as interests need to constantly be
mitigated to prevent any tangible conflict.16
Prevalence of social norms, social perception, entrenched property structures, and State
support are few factors that affect transgender community’s bargaining powers with the
State. Social norms and perceptions are predominantly derived from community practises
that formulate household bargaining dynamics.17 Certain norms can be enabling and can
uplift a community whereas disabling ones could marginalise and exclude them. Agarwal
postulates that social norms legitimise a group's claim and define gender interactions.18
Traditional households heteronormatively construct themselves; wherein intra-household
gender dynamics place cisgender groups over non-binary gender groups, forming certain
social norms.19 An example being the mandatory compliance of transgender persons to
assigned sex and gender codes. Additionally, during the Colonial period, the British
criminalised transgender identities,20 which transcended to a disabling social norm that
legally excluded them from contesting power, participating in welfare schemes etc.
However, despite their legal recognition through the NALSA judgement, transgender persons
continue to face prejudice propagated by these disabling social norms.
Social perceptions on the other hand were understood to define “social legitimacy of a
person to claim property”21. This being not simply someone who deserves to inherit property
by blood and kinship but also by the heir’s ability to contribute to the well-being of the
property, property owner, dispersion of property and its upkeep.22 At present, the
perception of transgender community falters, as their ability to reproduce similar
heteronormative structures of lineage, that could ensure passing the property forward to
heirs, is uncertain; as the same does not envisage structures beyond formalistic
heteronormative ideas such as marriage, biological heirs, and patrilineality. Additionally,
given the prevalence of disabling social norms, they might lack the ability to economically
16

Ibid.
Id. at 2.
18
Id. at 3.
19
Id. at 4.
20
Soutik Biswas, “How Britain tried to 'erase' India's third gender”, BBC News, May 31, 2019, available at
<https://www.bbc.com/news/world-asia-india-48442934>.
21
Agarwal, supra note 10 at 4.
22
Id. at 5.
17
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sustain the upkeep of a property. Largely, the idea contested is that social perceptions and
norms shape families, communities, legislations and in turn political/ property institutions
that manifest the same as heteronormative notions.23 Given that a group is vulnerably
placed, other groups have power to arrive at favourable outcomes at the expense of this
group, therefore gaining implicit bargaining power.24 Further these norms and perception
would also shape the gender relations dictating the power dynamics between the State and
transgender community.
Previously, it was understood that placing transgender persons in the intestate succession
laws within HSA will be difficult only in circumstances wherein a person does not conform to
the binary notions of genders. Further it was contended that wills could be a possible
solution because of their perceived neutrality. However, Bina Agarwal contends that, as in
the case of testamentary succession, S.30 of HSA is gender neutral in principle but the
application in practise can “disinherit female heirs”25. Similarly, given the social norms and
perceptions that disable trans* representation, transgender persons could be completely
excluded from both intestate and testamentary succession. Whereas, limited testamentary
power under the Muslim personal law safeguards the rights of the daughter by ensuring that
she mandatorily gets a fixed share of the property (although a share less than the son).26
This acts as a safeguard for ensuring that social norms and perceptions which do not see
women as equal to men, or that see women as dependents and not managers of property
shares, do not disable women from exercising power. As established, inheritance provides
members with socio-economic power through asset ownership, hence the exclusion from
the same, would deprive them of their economic stability. This comparative analysis shows
that vulnerable groups, like the transgender community, can be better protected if special
safeguards exist to account for their vulnerabilities attached through commonly followed
disabling social norms, and do not allow other parties to implicitly practice their bargaining
power.

23

Ibid.
Ibid.
25
Id.at 8.
26
Poonam Pradhan Saxena, “Chapter 15 Wills (Wasiyat)”, in Family Law Lectures: Family Law II 1, 3 (Lexis Nexis
Buttersworth, 2 edn 2011).
24
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However, a problem that arises is the ramification of a heteronormative society arising from
gender specificity, if the same is not applied equitably. The Mitakshara and Dayabhaga
systems existed prior to the HSA.27 These were locally derived customs that predominantly
placed power over men than the women or other gendered minorities. 28 The enactment of
HSA sought to provide for equal rights between daughters and sons, a significant shift from
previous systems. Nonetheless, HSA, continuing to be gender specific to ensure participation
of both genders, went ahead to provide unequal property devolution structures for men and
women. This in itself suggests that, although HSA understood the need to protect women as
a weaker vulnerable group, its lack of doing so equitably continued to propagate
heteronormative notions and inequality. Hence, gender specificity was ideally designed to
aid vulnerable groups to elevate through their socio-economic disparities, thereby
suggesting that it was the abuse in application of the same and not the existence of it that
has resulted in this miscalculated ramification of envisaging a heteronormative society.
Whereas, application of gender neutrality would not account for unique social realities of
the transgender community and therefore would be exclusionary rather than inclusive.

III.

Reimagining Family Structures

The conceptualisation of ‘family’ is important as it provides access to certain social and legal
benefits. An individual X’s right to intestate succession, for instance, depends on whether
their relationship with the deceased would qualify as a ‘family’ relationship. 29 This means
that in order to succeed to the intestate property, X would have to establish themself as a
legally recognised rightful heir of the deceased either through marriage or consanguinity,
depending on the personal law applicable to them. While a family can be seen as a space for
care, affection, nurturing, and sharing property, it is also a space for oppression and
violence.30 As stated earlier, this familial space is used to reinforce certain hetero-patriarchal
structures and norms like marriage and patrilineality, which its members are expected to
replicate through generations.31 Any deviation, defiance, or failure to replicate the norms of
27

Agarwal, supra note 10 at 6.
Ibid.
29
“Looking for a Family Resemblance: The Limits of the Functional Approach to the Legal Definition of Family”
104 Harvard Law Review 1642 (1991).
30
Rinchin, “Querying Marriage and Family,” 40 Economic and Political Weekly, 718-719 (2005).
31
Ibid.
28
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caste, class, gender or sexuality, triggers compliance mechanisms through use of violence. 32
This can be observed with the trans-community as well.
Despite the NALSA judgement, self-identification as a transgender person usually brings with
it the risks of ostracization, violence and harassment from the natal family; who perceive
such identification as a threat to existing patriarchal family structures, strictly enforced
gender codes, and heteronormative relationships. Some instances of violence by the natal
families from within the transgender community include sexual abuse, exorcism practices,
forceful medical corrections, unlawful confinement, corrective rapes, physical and mental
torture, intentional misgendering, confiscation of legal documents, denial of certain
entitlements, and forced marriages, often driving transgender individuals to leave their
abusive families to seek support and solace outside these spaces. 33
A very common safe space among the hijra community is the hijra gharanas, which are
apprenticeship systems that defy the heteronormative conceptualisation of family. These
gharanas involve a disciple-lineage system where the Chela (disciple) is usually economically
and socially dependent on their Guru while the latter seeks loyalty and obedience from the
former.34 Additionally, members of the transgender community create their own nonnormative personal relationships and intimacies in the form of informal adoptions,35 fluid
friendship networks, non-binary sexual relationships, and ‘marriage’, among others.36 While
the Indian judiciary has recognised to some extent functional relationships like the GuruChela relationship,37 live-in relationships, and trans-marriages,38 these are ambiguous or
restrictive in their applications. After the NALSA judgement in 2014, the Supreme Court in
two subsequent judgements, recognised the right to sexual intimacy as inherent in the
fundamental right to privacy and consequently held that the State did not have any
32

Ibid.
Orinam, “Response to Law Commission of India on Uniform Civil Code,” The Orinam Blog, March 5,2019,
available at <http://orinam.net/lci-response-lbt-2018/>
34
Gayatri Reddy, With Respect to Sex: Negotiating Hijra Identity in South India 142 (University of Chicago Press,
2005).
35
Binjal Shah, “The real story of Gauri Sawant, the trans 'mommy' from the Vicks video, is even more
extraordinary”, Your Story April 14,2017, available at <https://yourstory.com/2017/04/gauri-sawant>
36
Arijeet Ghosh & Diksha Sanyal, “How Can Families be Imagined Beyond Kinship and Marriage?,” 54 EPW
Engage, November 16, 2019 available at <https://www.epw.in/engage/article/how-can-families-be-imaginedbeyond-kinship-and-marriage>
37
Sweety v. General Public, AIR 2016 HP 148.
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legitimate interest in matters relating to an individual’s autonomy to choose their personal
relationships.39 Despite this, the succession laws fail to account for these diverse chosen
families co-existing in India and reinforces heteronormative notions of family. Society and
State invisiblize non-sexual relationships like friendships and always consider them lesser
than the biological family, irrespective of the role they play in people’s lives, because they
are seen as sexually impotent relationships.40 At the same time, sexual relationships outside
of the institution of ‘marriage’ are hypersexualised, seen with disgust, and targeted with
violence.41 Consequently, chosen families of the trans-community find almost no recognition
in the legal sphere due to the State’s obsession with heterosexuality and biological
essentialism.
The State adopts a formalist understanding of family involving the use of labelled identities
(e.g., son, wife, grandmother) to determine who can be considered a family member and
who cannot.42 Even a partially gender-neutral succession law such as the ISA imagines family
structures formalistically. For instance, under the ISA, ‘kindred’, a gender-neutral term, of
the deceased are limited to consanguineous relationships.43 Further Part V Section 55 of the
ISA provides that the intestate property of a ‘Parsi’, again a gender-neutral term, would go
to his next-of- kin as per Part II of Schedule II in the absence of any lineal descendants,
widow/widower, or lineal descendant’s widow/widower. Whereas, Part II of Schedule II lists
down the labelled identities of the next-of-kin eligible for succession as heirs, and include,
father, mother, brothers and sisters and their lineal descendants, paternal and maternal
grandparents or their widows/widowers, among other family relationships based on
consanguinity or marriage. This brings us to the second reason why mere gender-neutral
succession laws in India would fail to account for the social realities of the transgender
community in terms of support systems outside their natal families. Even the Transgender
Persons (Protection of Rights) Act, 2020, meant for the protection of rights of transgender

39

Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1; Navtej Singh Johar v. Union of India, (2017) 10 SCC
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persons, formalistically and narrowly defines family in terms of blood, marriage, or
adoption.44
A more accommodative approach might be defining family in functional terms, i.e., not
looking at the structure and labelled identities of individuals in a family structure but rather
the roles and functions played by the parties to the relationship. The functional approach
would acknowledge the existing model of traditional families while also legitimising nonnormative families that share the essential functional features of a traditional one. 45 Some
relevant characteristics would include: economic dependence/interdependence, affection
between the parties, participation in domestic relations, degree of commitment, length of
relationship, care and support, property owned, used and acquired etc. 46 In addition to the
‘acceptance’ that gender-neutrality is deemed to bring, functional definitions would provide
a “rightful space”47 for relationships and intimacies of the trans-community that fall beyond
formally defined structures.
Certain questions arise when accommodating transgender persons in succession laws,
regarding the pattern of devolution of their intestate property in presence of their chosen
and natal families. These questions include who can succeed to their private property before
and after they self-identify/transition? Can they be heirs to intestate property of the
deceased from both their chosen and natal families or will they be given an opportunity to
choose? Can they do so while being sensitive to subjectivity in determining the same for
each person? Thus, giving rise to complexities that might require the development of a
robust criteria to determine the same.

IV.

Conclusion

There is an urgency around forming inclusive laws post the NALSA judgement. As discussed
previously, it is in the larger interest of the State to cooperate and ensure that disruptions
such as the increasing suicide rates amongst the transgender community due to the
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domestic violence faced,48 protests to push for pro-transgender rights, increase in hate
crimes against them, and the failure to economically elevate the community through welfare
schemes, does not take place. However, to remove this implicit bargaining power amongst
other groups over the transgender community and further its own interests, they shall have
to tackle heteronormative social perceptions and norms that disable the community to
leverage and uplift themselves. This can be done by equitably forming gender specific laws
that safeguard interests sensitively. Further, there is a need to legally recognise family
narratives based on mutual care and dependence (both emotional and economic) while
providing safeguards for the protection of transgender persons within these non-normative
frameworks. Therefore, the sufficient accommodation of the transgender community in
succession laws would require a holistic analysis of the community and their issues, and not
a mere blanket application of gender-neutrality.

48

Pushkal Shivam, “Suicides among transgenders under-reported”, The Hindu, June 25, 2012.
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Abstract
The present argues that granting the Chief Justice of India
unfettered powers to decide the roster of the Supreme Court roster
is an excessive concentration of power, a violation of constitutional
principles, and leads to a kind of ‘pseudo adjudication’ otherwise
than on merits through variations in Bench composition and case
allocation. The authors have relied on domestic judicial
pronouncements, constitutional and legislative history, and also a
brief international comparative perspective, to critique the current
position of the CJI as the ‘Master of the Roster’. We begin with the
premise that, in the constitutional scheme of India, no authority can
be vested with unfettered discretion. Consequently, we argue that
vesting the CJI with powers of ‘Master of the Roster’ is an instance
of excessive delegation, conferment of impermissible discretion,
and a violation of Fundamental Rights. We make a case for an
alternative system of deciding Bench composition and case
allocation— assigning the powers of deciding the roster to a
collegium of senior-most judges or, alternatively, codifying the
broad guiding principles in light of which allocations are to be made
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I.

IIntroduction

“Law has reached its finest moments when it has freed man from the unlimited discretion of
some ruler, some official, some bureaucrat. Absolute discretion is a ruthless master. It is
more destructive of freedom than any of man’s other inventions”.
United States v. Wunderlich1
The word ‘roster’ has its origin in the 18th century, when it was first used to indicate the
division of daily tasks and duration of leave among military personnel.

2

It has also been

defined as “a roll or list of persons; a list of persons who are to perform certain duties when
called upon in their turn”. 3 In contemporary legal parlance, the ‘roster’ of a Court refers to
the allocation of pending matters to different Benches of that Court, in reference to the
composition of those Benches themselves. In the Supreme Court of India (hereinafter
referred to as “SC”), the Chief Justice of India (hereinafter referred to as “CJI”) is the ‘Master
of the Roster’ as per the Supreme Court Rules, 2013 (hereinafter referred to as “SC Rules”)
framed under Article 145 of the Constitution of India. The making of the roster, along with
the bench-composition and matter-allocation therein, are generally considered to be
routine aspects of the administrative functioning of courts. 4 However, the roster, and the
powers attached to it, have assumed great significance. Now more than ever, routine
administrative functions of the SC greatly impact the rights of a common litigant, owing to
the increase in the pendency of cases coupled with the fact that a large number of matters
remain at the ‘unlisted’ stage for fairly long periods of time. The proliferation of the kinds of
matters that come up before the higher judiciary, especially through their writ, and
appellate, jurisdictions, coupled with the rise in cases that require the Bench to deal with
‘politically controversial’ matters, mean that the roster is no longer a mere administrative
document. As per the official statistics of the SC (regarding pending matters), as on 01
1

United States v. Wunderlich, 342 U.S. 98 (1951).
Roster
|
Meaning
of
Roster,
Lexico
Dictionaries
|
English,
available
at
https://www.lexico.com/definition/roster (last visited on August 11, 2021).
3
M.J. Connolly, Stephen C. Hicks and Martina N. Alibrandi, Black’s Law Dictionary 1330 (West Publishing Co.,
US, 6th edn., 1990).
4
Rameshwar Dayal, “Remedies, Administrative & Judicial, Relating to Administrative Functions of High Courts”
4(4) Journal of Indian Law Institute 537 (1962); The Supreme Court Rules, 2013 (G.S.R. 368(E)), Order VI;
Supreme Court of India, Handbook on Practice and Procedure and Office Procedure 22-41, 102-115 (Supreme
Court of India, New Delhi, 2017).
2
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February 2020, of the total pendency, 33.08% of the pending cases have not been listed
even for one regular hearing even though all of the required formalities have been officially
completed. 5
The manner in which the present system operates can arguably raise concerns on issues
such as pendency, listing, and constitution of Benches. It seems possible for influential
litigants to get a preferential listing and constitution of a Bench. It is also theoretically
possible for a roster to pack a Bench with judges with particular predispositions, knowing
quite well how a particular judge is likely to handle particular kinds of matters. By way of
example, a judge who is known to be pro-assessee may not be given tax matters in a
particular roster, or a judge who strongly believes in ‘bail is rule and jail is exception’
doctrine may not be given criminal writ petition matters in a roster. The natural corollary is,
instead of adjudication happening through reasoned courtroom arguments, a kind of
“pseudo adjudication” can be done by means of denial of listing, refusal of urgent hearing,
or by controversial composition of benches. The power relating to the roster of the SC
should not be overlooked and side-lined any longer as being a mere administrative function.
In the current scenario, the roster has the potential of being grossly misused by allowing it
to become a device for deciding the judicial fate of several matters at the preliminary stage
itself, otherwise than on their merits.
The term ‘panel picking’ refers to a conscious, and wilful, allocation of one or more judges to
a Bench in order to achieve a specific outcome. This can be done either proactively, that is
by handpicking judges who are to sit on a Bench, or negatively, that is by ensuring specific
judges do not sit on a bench. 6 This paints a bleak picture of any justice delivery mechanism
and its legal system. Mere assignment to a Bench is no guarantee of a neutral decisionmaking process, 7 for judges are only human and they bring along with them their

5

Statistics, Supreme Court of India, available at https://main.sci.gov.in/statistics/ (last visited on October 8,
2021).
6
Petra Butler, “The Assignment of Cases to Judges” 1 New Zealand Journal of Public and International Law 83
(2003).
7
J. Robert Brown and Allison Herren Lee, “Neutral Assignment of Judges at the Court of Appeals” 78 Texas Law
Review 1037 (2000).
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proclivities or prejudices. 8 Hence, conferring on the CJI the power of ‘Master of the Roster’
leaves open the possibility of ‘panel picking’.

II.

CJI as ‘Master of Roster’: An Extraordinary Concentration of Power

1. The Constitutional Project of Avoiding Concentration of Power
The Constituent Assembly of India debated at great length a number of aspects relating to
the Judiciary. Draft Article 103 of the Draft Constitution (corresponding to Article 124 of the
Constitution of India) saw multiple amendments and reasoned debates by the members.
While responding to a proposed amendment seeking greater power to the CJI, Chairman of
the Drafting Committee, Dr. Ambedkar said:
“...those who advocate that proposition [giving greater power to the Chief Justice]
seem to rely implicitly both on the impartiality of the Chief Justice and the soundness
of his judgment. I personally feel no doubt that the Chief Justice is a very eminent
person. But after all, the Chief Justice is a man with all the failings, all the sentiments
and all the prejudices which we as common people have…” 9
The members of the Constituent Assembly were in agreement about the potential dangers
of vesting too much power in either the CJI, or the Union Executive, in matters concerning
the SC. The basis of this general consensus was the agreed requirement that the Judiciary especially the SC, being the highest court of the land - must be kept free from any undue
influence, political considerations, or personal bias, of either the CJI or of the Union
Executive.10 Summarising the views of the speakers preceding him, and presenting his views
too (which were eventually adopted by the Constituent Assembly), Dr. Ambedkar said:
“It seems to me in the circumstances in which we live today, where the sense of
responsibility has not grown to the same extent to which we find it in the United
States, it would be dangerous to leave the appointments to be made by the

8

Id.

9
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available
at
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August 12, 2021).
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President, without any kind of reservation or limitation, that is to say, merely on the
advice of the executive of the day.” 11
The SC has, over the years, through landmark judgments known collectively as the ‘Judges
Cases’, insulated the Union Judiciary from the interference, and influence, of the Executive,
as was mandated by the collective will of the Constituent Assembly. However, the insulation
process is only half complete. Only one aspect of the mandate of the Constituent Assembly
has been given effect to. The other aspect, requiring that power not be concentrated in the
hands of one functionary, namely the CJI, is still pending. It is argued that the successful
endeavour to safeguard the independence of the judiciary from the Executive led to the
hitherto concentration of power in the hands of the CJI with regard to the roster, seem
prosaic and routine. With the roster achieving immense importance in recent times, the
concentration of the power of ‘Master of Roster’ in the CJI is now appearing dangerously
excessive. It is therefore imperative that the noble project of securing the independence of
the judiciary, which began nearly three decades ago by the SC, be continued by now looking
within and removing the primary obstacle therein.
2. The CJI Under the Constitution: An Individual or a Representative?
The SC has consistently held, in multiple judgements, that the ‘Chief Justice of India’ means
‘CJI plus a collegium of senior-most judges’. Reiterating and stressing the ratio of the Second
Judges’ Case, 12 the SC, in Special Reference No. 1 of 1998, 13 stated unambiguously what is
meant by the phrase “opinion of the Chief Justice” in Article 124 of the Constitution, in the
context of appointment of judges of the Supreme Court:
“We think it necessary to make clear at the outset… The opinion of the CJI which has
primacy in the matter of recommendations for appointment to the SC has to be
formed in consultation with a collegium of Judges… The opinion of the CJI is
reflective of the opinion of the judiciary, which means that it must necessarily have
the element of plurality in its formation.” 14

11

Id.
Supreme Court Advocates-on Record Association v. Union of India (1993) 4 SCC 441.
13
(1998) 7 SCC 739.
14
Id.
12
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The SC cited the reason given in the Second Judges’ Case as the logic for having a plurality of
judges in forming the judicial opinion, as opposed to that of the CJI alone. The SC said:
“Plurality of judges in the formation of the opinion of the CJI, as indicated, is another inbuilt
check against the likelihood of arbitrariness or bias.”

15

The SC went a step further, and

made the opinion expressed by the CJI without consulting the collegium not binding on the
Executive. It held: “It must follow that an opinion formed by the CJI in any manner other
than that indicated has no primacy… and the Government is not obliged to act thereon.”

16

As a corollary, the SC allowed the over-ruling of the CJI’s nominee for appointment if the
other judges of the collegium disagreed. 17
A grant of power, in general or even absolute terms, may nonetheless be subject to certain
implied limitations which may arise from the very nature of the power itself, other
provisions of the Constitution, the context and the general scheme of the instrument in
which it appears, or necessity.

18

In case of the power of Master of Roster, the implied

limitations exist in the form of the anti-arbitrariness guarantee emanating from Article 14 of
the Constitution, 19 the guarantee of a just, fair, and reasonable, procedure under Article 21,
20

and the explicit constitutional language and scheme which, when compared with the

corresponding language of the Government of India Act, 1915 and the Government of India
Act, 1935, brings to fore the conscious departure from the vesting of this important function
in a single individual.
When a reference to the CJI in Article 124 of the Constitution (which contains an express
reference to the CJI) has been consistently interpreted to mean ‘CJI plus other senior-most
judges’, then it is questionable how the SC Rules, framed under Article 145 of the
Constitution (which has no such express reference to the CJI) can be allowed to give
unrestricted power to the CJI alone in matters of the determining the roster. If the intention
of the framers of the Constitution had been to give such unfettered power to the CJI, they
would have explicitly used such language accordingly (as they expressly did for the Chief
Justice of High Courts in Article 225 of the Constitution). In the absence of such explicit
15

Id.
Id.
17
Id.
18
Kesavananda Bharati v. State of Kerala (1973) 4 SCC 225.
19
E.P. Royappa v. State of Tamil Nadu (1974) 4 SCC 3; Shayara Bano v. Union of India (2017) 9 SCC 1.
20
Maneka Gandhi v. Union of India (1978) 1 SCC 248; K.S. Puttaswamy v. Union of India (2017) 10 SCC 1.
16
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provisions in Article 145, such unfettered power as regards the roster cannot be given to the
CJI via the SC Rules. The project of securing the independence of the judiciary cannot end
with the appointment of a judge. The judiciary is vulnerable to political interference from
the Executive, just as the Court’s roster is vulnerable to individual interference by the CJI.
Both are capable of being equally significant threats to judicial independence. Political
interference is capable of ‘packing the court’ with a particular type of judges, and the CJI’s
unbridled discretion as ‘Master of the Roster’ is similarly capable of allowing them to ‘pick a
panel’ with a particular type of judges, both towards the end of achieving particular
outcomes otherwise than on merits. The independence of the higher judiciary can only be
fully secured when maintaining the integrity of the roster is seen as a natural extension of
the same interest which underlies the process by which the judges are appointed— securing
judicial independence. In Shri Sitaram Sugar Co. Ltd. v. Union of India, 21 the SC held:
“The true position, therefore, is that any act of the repository of power, whether legislative
or administrative or quasi-judicial, is open to challenge if it is in conflict with the
Constitution or the governing act or the general principles of law of the land or it is so
arbitrary or unreasonable that no fair-minded authority could ever had made it.”
In Yomeshbhai Pranshankar Bhatt v. State of Gujarat, 22 the SC said:
“Power of SC to make rules to regulate its own procedure is subject to two limitations viz,
(a) said rules are subject to laws made by Parliament; and (b) rules being in nature of
subordinate legislation cannot override constitutional provisions.”
It follows that the power bestowed upon the SC under Article 145 of the Constitution
cannot be exercised in a manner that gives unfettered power of the crucial roster to the CJI
without any procedural safeguards at all, when judicial precedents dealing with similar
powers of the CJI (that is, in the context of appointments) disapprove of it and Article 145
does not expressly allow it. The very nature of the power consequently invites an implied
limitation as to the authority upon which such power may be conferred, in order to ensure
compliance with the constitutional mandate, which underscores anti-arbitrariness in
decision making while simultaneously guaranteeing a procedure which is just, fair and

21
22

(1990) 3 SCC 223.
(2011) 6 SCC 312.
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reasonable. The broad contours of the power associated with the roster and its
consequential impact on the adjudicative process, by necessity, demands that such power
be not concentrated in a single entity.
Over the years, the evolving jurisprudence of Article 14 of the Constitution has given rise to
several tests to determine whether a law is Article 14 compliant. One such test is the test of
reasonable classification. Article 14 guarantees equality before the law, and equal
protection of law, to every person in India. A distinction founded on an intelligible
differentia which has a rational nexus with the object sought to be achieved in that
particular case, stands this test. 23 The SC has repeatedly affirmed the collegium system for
judicial appointments. There is no intelligible differentia for keeping the power over the
roster out of the collegium’s mandate. The premise underlying the subjugation of the CJI’s
power in respect of appointments to the collegium is, preventing a constitutionally
impermissible concentration of power in the CJI. The same proposition applies with equal
force to their role as ‘Master of the Roster’. In other words, there is no intelligible
differentia underlying a situation wherein, in matters of appointment the collegium should
be involved, whereas in case of the roster all power should be concentrated in the CJI alone.
A distinction such as this is violative of Article 14, which mandates equal treatment in similar
circumstances.

III.

Hitherto Judicial Pronouncements on ‘Master of Roster’: A
Fundamental Flaw

The SC has, in 2018, in successive judgments within a span of one year,24 stated and
reiterated that the CJI is the ‘Master of the Roster’ by virtue of the SC Rules framed under
Article 145 of the Constitution, consequently upholding his administrative supremacy over
the other judges in matters of the roster. A combined analysis of these judgments reveals
the three-pronged reasoning adopted by the judges in arriving at their conclusion/s:
A.

reliance upon State of Rajasthan v. Prakash Chand; 25

23

State of West Bengal v. Anwar Ali Sarkar, AIR 1952 SC 75; Shri Rama Krishna Dalmia v. Justice S.R. Tendolkar,
AIR 1958 SC 538.
24
CJAR v. Union of India (2018) 1 SCC 196; Ashok Pande v. SC of India (2018) 5 SCC 341; Kamini Jaiswal v. Union
of India and Another (2018) 1 SCC 156; Shanti Bhushan v. SC of India (2018) 8 SCC 396.
25
AIR 1998 SC 1344.
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B.

reliance upon the constitutional, and statutory, framework, that is the SC Rules
and Article 145 of the Constitution; and,

C.

reliance upon judicial convention, propriety, and arguments of administrative
efficiency and convenience.

There are certain fundamental flaws in this line of reasoning.
The SC has upheld the sanctity of the power of CJI as the ‘Master of the Roster’ by stating
that they alone have the absolute prerogative to constitute Benches of the court, and
allocate matters to the Benches so constituted.

26

In arriving at this finding, all of these

judgments have heavily relied upon the Prakash Chand

27

judgment, which is very

problematic as that judgment lays down the law pertaining to the Chief Justice of a High
Court and not with reference to the CJI.
It needs to be noted that there is a substantial difference between the two: the preconstitutional provisions dealing with the Chief Justice of a High Court, and the postconstitutional provisions relating to the CJI. The scope and language of their respective
provisions are not pari materia to each other. Reliance upon Prakash Chand is inherently
problematic because of the fact that the powers of the High Courts to make rules regulating
their practice and procedure is recognized by Article 225 of the Constitution, which traces
the source of this power to the pre-constitutional period. The Bombay High Court analysed
this etymology in Lawyers’ Forum for General Utility & Litigating Public v. State of
Maharashtra,28 wherein it observed:
“a conjoint reading of Section 108 of the Government of India Act, 1915; Section 223 of the
Government of India Act, 1935; and Art. 225 of the Constitution makes it clear that every
High Court, by its own rules, can provide for exercise of its jurisdiction, original or appellate,
by one or more judges or by division courts consisting of two or more judges of the High
Courts and it is for the Chief Justice of each High Court to determine what judge in each case
is to sit alone or what Judges of the court whether with or without the Chief Justice are to
constitute several division courts. Hence, rules are framed in the exercise of the
aforementioned rule-making power which was inherent in all existing High Courts at the
26

Supra note 32.
Supra note 34.
28
(2015) 2 Bom CR 333.
27
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time of the advent of the Constitution of India and which was expressly saved by Art. 225 of
the Constitution.” 29
What is peculiar and worth stressing is that the Government of India Act, 1915 explicitly,
and specifically, mentioned that it was the Chief Justice of each High Court who “shall”
determine, which judge is to sit alone, whether to constitute several Division Courts (today
known as Division Benches). 30 However, although Section 214 of Government of India Act,
1935, which dealt with the Federal Court (the SC is seen as the successor of the Federal
Court), contains a specific reference to the Chief Justice as the determining authority as to,
which judges are to constitute any division of the court, and what judges are to sit for any
purpose. 31 Such an explicit reference is conspicuously absent in the Constitution of India.

32

This provides a strong basis to doubt the judgments which have held the CJI to be the
Master of the Roster relying on Prakash Chand. These decisions have extended the ratio of
Prakash Chand to the CJI too by analogy, without seeming to notice that an analogy is
inappropriate because the position of the CJI is materially different from that of the Chief
Justice of a High Court.

IV.

CJI as ‘Master of Roster’: Excessive Delegation, Intemperate
Discretion, and a Violation of Fundamental Rights

It is a well-established proposition that the SC Rules have been framed as a delegated
legislation.

33

The conferment of the power of ‘Master of the Roster’ on the CJI to allocate

matters under Order VI of the Rules appears to be hit by the vice of excessive delegation,
and in contravention of the provisions of the Constitution.
1.

The Vice of Excessive Delegation

A delegated legislation can be challenged on the following grounds:

29

Id.
The Government of India Act, 1915 (5 & 6 Geo. V, c. 61), s. 108(2) (UK).
31
The Government of India Act, 1935 (1935 Ch. 2), s. 214(3) (UK).
32
Sir Ivor Jennings had said: “The Constitution derives directly from the Government of India Act, 1935 from
which, in fact, many of its provisions are copied almost textually”. P R Deshmukh, a member of the Constituent
Assembly, said on record: “The Constitution is essentially the Government of India Act of 1935 with only adult
franchise added.” K. Hanumathaiya, another member of the Constituent Assembly famously said “We wanted
the music of the Veena or Sitar, but here we have the music of an English band.”
33
Yomeshbhai Pranshankar Bhatt v. State of Gujarat (2011) 6 SCC 312.
30
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A.

Violation of any provision of the Constitution. 34

B.

Violation of Fundamental Rights guaranteed under the Constitution. 35

C.

Lack of legislative competence to make the subordinate legislation. 36

D.

An essential legislative function has been delegated (‘essential legislative
function’ involves laying down the legislative policy, and its transformation into
binding rules of conduct). 37

E.

By delegation, the Legislature has effaced itself, or lost its legislative control over
the delegate. 38

There cannot be any standard test by application of which the validity of a delegated
legislation can be determined. Each case has to be judged on its own facts, the nature of the
power delegated, and the purpose intended to be achieved.

39

It is imperative that the

delegator lay down the policy, and a set of principles, to guide the delegatee, so that the
exercise of delegated powers does not result in arbitrary decision-making ultra vires of the
parent statute. 40 The Preamble, along with the object and purpose of the parent legislation
may be resorted to, to cull out such policy and guidelines.

41

promote rational, and accountable, policy implementation.

Delegated legislation should
42

What is permitted is the

delegation of only ancillary, or subordinate, legislative functions. 43
One of the tests adopted by the courts to check the vice of excessive delegation is to
examine whether, in the context of the subject-matter of the legislation, it was possible, or
reasonably practical, to enunciate more definite standards without undue sacrifice of
administrative efficiency, and whether there exists in the law some procedural, and
democratic, safeguards against the abuse of power.

34

44

All of this has to be determined in

Supreme Court Employees’ Welfare Association v. Union of India, AIR 1990 SC 334.
Chintaman Rao v. State of M.P., AIR 1951 SC 118.
36
State of Tamil Nadu v. P. Krishnamurthy (2006) SCC 517.
37
In Re: The Delhi Laws Act, 1912, AIR 1951 SC 332.
38
Gwalior Rayon Co. v. Asst. Commissioner of Sales Tax, AIR 1974 SC 1660.
39
Sitaram Bishmbhar Dayal v. State of U.P. (1972) 4 SCC 485.
40
Gwalior Rayon Co. v. Asst. Commissioner of Sales Tax, AIR 1974 SC 1660; Registrar, Co-operative Societies v.
K. Kunjabmu (1980) 1 SCC 340.
41
Vasanlal Manbhai Sanjanwala v. State of Bombay [1961] 1 SCR 341.
42
Global Energy Limited v. Central Electricity Regulatory Commission (2009) 15 SCC 570.
43
St. John’s Teachers Training Institute v. Regional Director, NCTE (2003) 3 SCC 321.
44
Id.
35
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light of the scheme, and provisions, of the statute, its preamble, and the facts and
circumstances in the background of which the statute is enacted. 45 The test is:
“if a review of all the facts and circumstances and provisions of the statute, including the
preamble, leaves the Court guessing as to the principles and standards, then the delegatee
has been entrusted not with the mere function of applying the law to individual cases, but
with a substantial portion of legislative power itself.” 46
That would be an excessive delegation. The delegate cannot make a rule which is not
authorized by the parent statute. 47 Express non-inclusion, in the Constitution, of a provision
akin to that in the Government of India Act, 1935 conferring Bench constitution powers to
the CJI, places the power in the SC, as an institution, to frame the rules and lay down
broadly the policy and parameters which should guide the CJI in deciding the roster.
Consequently, in the SC Rules, the Full Court of the SC should have laid down at least some
objective parameters to control, and guide, the exercise of discretion by the CJI in matters
of the roster. Since such parameters seem to be quite conspicuously absent in Order VI of
the SC Rules, the conferment of the power of ‘Master of the Roster’ upon the CJI is an
‘excessive delegation’.
These objective parameters could have been codified, and incorporated, in the body of the
SC Rules itself, in order to demarcate the broad contours of the scope of valid exercise of
discretionary powers. If a greater degree of discretion is desirable, certain variables could
have been listed, in light of which the CJI could develop their own set of least subjective
parameters to determine the composition of Benches.
2.

Intemperate and Unbridled Discretion

In State of Punjab v. Khan Chand, 48 the SC explained:
“When individuals act according to their sweet will, there is bound to be an element of ‘pick
and choose’ according to the notion of the individuals”.
The SC Rules clothe the CJI with unchecked administrative discretion. The greater the
unguided discretion, greater is the opportunity for adversely affecting the person, property,
45

Id.
Mohmedalli v. Union of India, AIR 1964 SC 980.
47
State of Karnataka v. H. Ganesh Kamath, AIR 1983 SC 550.
48
(1974) 1 SCC 549.
46
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and liberty, of persons, either directly or indirectly, and lesser are the judicial, and other,
controls over the exercise of such discretionary power.
The essence of discretion is choice. 49 An official in whom discretion is vested has the power
to make choices between various courses of action. 50 Even if they have to achieve a specific
end, they have a choice as to how that end may be reached. 51 An administrative discretion
is sustainable in law only if there is any indication, either through law or precedent, as to the
scope of the discretion and the manner of its exercise. 52 Conferment of excessive discretion
upon the CJI without adequate safeguards is fraught with multiple consequences, such as
discrimination amongst individuals, inconsistency of actions, lack of a minimum degree of
predictability, etc. The CJI is not even bound to follow their own previous decisions. This
may lead to inconsistencies and runs contrary to the principle of equality before law. The CJI
is also not bound to give reasons for his decisions, or strictly follow norms of procedural
fairness— unless such an obligation is imposed on him by virtue of a statutory enactment,
which seems to be eluding as of now. Too much discretion leads to arbitrariness and
consequential injustice. A passage by Davis 53 is relevant in this context:
“I think the greatest and most frequent injustice occurs at the discretion end of the scale,
where rules and principles provide little or no guidance, where emotions of deciding officers
may affect what they do, where political or other favouritism may influence decisions, and
where the imperfections of human nature are often reflected in the choices made.”
In Sheo Nandan Paswan v. State of Bihar, 54 the SC observed:
“The law frowns on uncanalised and unfettered discretion on any instrumentality of the
state and it is the glory of administrative law that such discretion has been through judicial
decisions structured and regulated.”
The power delegated to the SC under the Constitution to make rules for regulating the
practice, and procedure, of the Court consists of substantive, as well as, procedural
safeguards. In Article 145, the substantive safeguard is the expression, “Subject to the
49

Secretary of State for Education and Science v. Tameside Metropolitan Borough Council (1976) 3 All ER 665.
Id.
51
Id.
52
Santosh Kumar Satishbhusan Bariyar v. State of Maharashtra (2009) 6 SCC 498.
53
Kenneth C. Davis, Discretionary Justice: A Preliminary Enquiry 4 (Louisiana, Louisiana State University Press,
1969).
54
(1987) 1 SCC 288.
50
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provisions of any law made by Parliament”, and the procedural safeguard is the
requirement of the President’s approval. Therefore, there are checks, and balances, at
multiple stages of the formation of such Rules, but the exercise of discretionary power by
the CJI under the said Rules does not contain the requisite safeguards which should be
commensurate with the degree of the power conferred.
3.

Violation of Fundamental Rights

Conferring the power of ‘Master of the Roster’ on the CJI also invites a challenge under
Articles 14, and 21, of the Constitution.
a) The Challenge Under Article 14
The power of CJI as ‘Master of the Roster’ invites a challenge under Article 14 of the
Constitution. Article 14 strikes at arbitrariness in administrative action because any action
that is arbitrary necessarily involves a negation of equality.

55

One need not confine the

denial of equality to a comparative evaluation between two persons to arrive at a
conclusion of discriminatory treatment. 56 An action is per se arbitrary if it denies equality of
the protection of law. 57
The conferment of such a vast degree of discretion on the CJI, as the ‘Master of the Roster’,
to constitute Benches without laying down any policy, or principle, to guide the exercise of
such discretion, is prone to great mischief. Such a conferment on the CJI violates the
guarantee of Article 14, because the law enables them to exercise their discretion arbitrarily
and thus discriminate at will. Such potentially capricious exercise of power is the antithesis
of equality before law.

58

Such unfettered discretion has a bearing upon the litigant whose

fate may be sealed even before an impartial judicial adjudication has happened due to
‘stacking of the bench’,

59

thereby making the process of allocation ‘outcome

determinative’. This unfettered power also discriminates within the SC itself— the judges of
the SC may be discriminated against amongst themselves while deciding upon the allocation
of matters to, and the composition of, Benches. The discrimination may also exist qua the

55

E.P. Royappa v. State of Tamil Nadu, AIR 1974 SC 555; Shayara Bano v. Union of India (2017) 9 SCC 1.
A.L. Kalra v. P&E Corporation of India (1984) 3 SCC 316.
57
Id.
58
Naraindas v. State of Madhya Pradesh (1974) 4 SCC 788.
59
Petra Butler, “The Assignment of Cases to Judges” 1 New Zealand Journal of Public and International Law 83
(2003).
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fresh matters which are filed and require allocation, with some getting early allocations to
specific benches.
The American political scientist, George H. Gadbois, Jr. Gadbois, Jr. keenly observed the SC
in action for almost five decades, beginning in the 1980s. Following is an extract based on
his conversations with the Supreme Court judges:
“…interestingly, many said that the formation of benches by the chief justice had a lot to do
with the absence of dissent at the Supreme Court. Justice Tulzapurkar, for example, said
that benches were often constructed by the chief justice in an effort to minimize dissent…
Justice K.S. Hegde said that he had no doubt that the chief justice does indeed influence the
outcomes of cases by constructing benches in a certain manner. This is why, Hegde felt,
there ought to be a permanent constitution bench, both in order to avoid chief justices
influencing the outcomes of cases, and in order to ensure a consistent interpretation of the
law…Justice Bhagwati said that Chief Justices Subba Rao and Gajendragadkar used to stack
benches more than any other chief justices of India… Chief Justice Chandrachud said that in
order to get over these kinds of problems, he composed benches in ‘politically important
cases’ which consisted of the most senior judges of the court, so that he could avoid
criticism from the bar and the general public, that he was influencing the outcome of the
case by stacking benches in a certain way… Chandrachud felt that his role, as the chief
justice of India, of assigning cases to judges was an ‘awkward’ one…Justice Krishna Iyer said
that since it was known that he held views against the death penalty, he was not put on a
bench hearing a death penalty appeal…Likewise, Chief Justice B.P. Sinha knew that Justice
Gajendragadkar had pro-labour leanings, so he put him on the labour bench with Justice
K.N. Wanchoo, who was not pro-labour in his views… While composing a bench of judges
who are to sit with him to hear a case, the chief justice might select judges who are likely to
agree with him.” 60
b) The Challenge Under Article 21
Another ground on which a constitutional challenge can be mounted is Article 21. The SC
has, through judicial review and necessary judicial activism, greatly and rightly so, expanded
the scope of Article 21 by reading in it a ‘due process clause’ along with reading into it a
60

Abhinav Chandrachud, Supreme Whispers: Conversations with Judges of the Supreme Court of India (Penguin
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bouquet of other essential rights. In Maneka Gandhi v. Union of India, 61 the SC interpreted
Article 21 to guarantee a “reasonable, fair and just procedure”, and also held that the
procedure must be “right and just and fair and not arbitrary, fanciful or oppressive.” 62
There is a growing need to read into Article 21 a constitutional guarantee of “neutral case
assignment”.

63

The current system contains enough room for discretion to call into

question the neutrality of the allocation process, thereby jeopardizing the right to access to
justice, which is an inherent right guaranteed by Article 21.

64

The concept of a ‘lawful

judge’, as entrenched in the German Constitution, 65 provides a comparative perspective on
how the ‘neutral allocation method’, based upon objective criteria, can be secured as a
constitutional guarantee, effectively balancing independence of judges and administrative
efficiency.

66

Following the concept of the Rule of Law, it aims to prevent ad hoc, and ad

personam, allocation of cases, by providing for an objective statutory determination of
which judges are competent. It thus protects the judicial organ from undue influences.
In the German neutral allocation mechanism, the ‘Presidium’, which is a democratically
chosen body, allocates court business to the Judges and ‘Adjudicating Bodies’ (analogous to
‘Division Benches’, or ‘Division Courts’, in India).

67

Allocation decisions are taken by a

majority vote of the members of the Presidium. 68 Underscoring judicial independence, this
mechanism effectively provides litigants with an objectively constituted neutral body, while
simultaneously maintaining the delicate balance between administrative efficiency and the
right of the litigant to an impartial forum for adjudication. Incorporation of a similar
mechanism as a right under Article 21 is desirable.
4.

No Effective Redressal Against Arbitrary Allocation and Composition

The SC Rules do not provide any specific procedure to be followed in case of a dispute
regarding the allocation of a particular matter to a specific Bench. The allocation, being an
61

(1978) 1 SCC 248.
Id.
63
For an explanation of how neutral case assignment functions, see: J. Robert Brown and Allison Herren Lee,
“Neutral Assignment of Judges at the Court of Appeals” 78(5) Texas Law Review 1037 (2000).
64
Anita Kushwaha v. Pushap Sudan (2016) 8 SCC 509.
65
The Basic Law for the State of Germany, art. 101(1).
66
Jonathan L. Entin, “The Sign of The Four: Judicial Assignment and the Rule of Law” 68 Mississippi Law Journal
369 (1998); Hilke Thiedemann, “The “Lawful Judge” - A Comparative Survey on the Allocation of Cases to
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exercise of the CJI’s discretionary power as ‘Master of the Roster’, no writ of mandamus can
be issued to allocate a matter to a specific Bench.

69

If at all the SC decides to hear this

dispute regarding allocation, it will again be the CJI’s prerogative to constitute a specific
Bench to hear this matter, which defeats the purpose of bringing the challenge in the first
place.
The UK House of Lords, in Padfield v. Minister of Agriculture,

70

propounded a novel

approach. Even though there is no obligation on an authority to state reasons for a
discretionary decision, still, if no reasons are stated, the court will be entitled to presume
that the authority did not have good reasons for reaching that decision.

71

Courts in India

have accepted, and applied, this proposition, with an exception in cases of public security. 72
Applying this proposition to the present issue, a statutory obligation must be imposed on
the CJI to disclose the reasons for a particular allocation, especially in important and highprofile cases, in order to facilitate fast and easy adjudication upon the propriety of such
decision.

V.

Does CJI as ‘Master of Roster’ Facilitate Judicial Discipline, and
Administrative Convenience and Efficiency?

Jurists, and judges, often take refuge under two arguments to justify conferring the CJI
alone with the power of ‘Master of the Roster’: administrative efficiency demands this
centralized power structure; and judicial discipline, and judicial propriety, anyway act as
effective checks on the powers of the CJI in this context.

73

They argue that the power

wielding authority is a high constitutional officer, albeit an institution in himself, and will
therefore not use the power in contravention of the Constitution. 74
It has been observed by the SC that the conferment of power on ‘high and responsible
officers’ comes with the presumption that such power would not be abused, and would be
exercised with caution and impartiality.

75

However, this entire argument stands on shaky
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ground. There is no reasonable, and legitimate, guarantee that the power so conferred will
necessarily be used wisely and properly. The SC itself, in Mohinder Singh Gill v. Chief Election
Commissioner, 76 has warned about the possibility of misuse of such wide powers in absence
of any legal norms or institutional checks. By taking recourse to the argument of ‘high
officials’, the Judiciary has unnecessarily created an artificial classification between
apparently ‘high’, and ‘low’, officers without any factual basis or credible evidence to
suggest that the possibility of the abuse of power reduces as one moves up the hierarchy of
an authority. The vires of a power needs to be determined without any reference to the
hierarchy of the authority, or body, upon which such power is conferred. Justice Sawant,
while critically analysing this ‘high authority’ theory, observed: “beyond the self-deluding
and self-asserting righteous presumption, there is nothing to support it.” 77
Former CJI Sabyasachi Mukharji also observed in the same judgement: “the fact that the
power is entrusted with a high-ranking officer or body is not always a safe or sound
insurance against its misuse.” 78
Lastly, the argument that the practice of having the CJI as ‘Master of the Roster’ is a timehonoured one, and has been a part of the Supreme Court Rules since 1950 (as reformulated
in 1966 and 2013), seems to be the weakest argument. Mere passage of time does not cure
a legal infirmity. It is imperative that this practice is modified to bring about a more broadbased body, with some much-needed plurality, in order to ensure impartial, non-arbitrary,
and effective, decision-making.

VI.

Conclusion

“Judges are human and bring a basket of biases to the bench”.

79

Assigning a particular

judge to a case leads to allegations of outcome determination. Non-random assignment has
further implications for litigants, even in an adversarial system. Although party
representation is “basic to our system of adjudication, when a judge chooses a case based
on its subject matter, the judge steps out of his classic role as neutral adjudicator of the
issues. This, like a judge who raises a point sua sponte when it is not argued by the parties,
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risks converting the federal system, one whose hallmarks is its adversary nature, into one
that looks more like an inquisitorial one. When a judge picks a case for his own reasons, he
starts to look less like a judge and more like someone with a stake in the litigation.” 80
An effective alternative to the present mechanism of case allocation, would be constituting
a collegium of few of the senior-most judges of the SC, to oversee the case allocation
mechanism. This collegium may be the same body which decides on the appointment of
judges. This body would sit, and by majority decide, on the allocation of any specific matter
to a specific Bench and the composition of that Bench, in every instance where this
allocation is sought to be made outside of the automatic allocation process according to the
default roster. This body must also similarly decide matters of ‘out of turn’ listing. Finally,
the body must similarly, and periodically, frame the default roster according to which the
Registry automatically allocates matters in the ordinary course of events. In short, we
propose that all incidents of the power of ‘Master of the Roster’, presently vested in the CJI,
be divested from them and vested in this body. The formation of such a multi-member body
would ensure that matters are allocated after due deliberation and application of mind. The
plurality of the body would act as a check against the arbitrariness of any single individual.
We propose that reasons must be recorded in support of decisions taken by this body. In
order to secure judicial independence, these reasons may not be made open to public
scrutiny. Instead, an internal review system may be established, wherein an internal review
committee, composed of certain senior judges, shall scrutinize the reasons on appeal and
thus decide whether to retain, or modify, the decision in question. This body should ideally
employ certain neutral, objective variables, decided a priori, to guide its decisions— such as
the file number, the date of institution of the matter or the date of receipt at the Court, the
docket of a particular subject-matter roster, the area of law to which the matter belongs,
the expertise of the judges, or Bench, to which the case is sought to be allocated, etc.
The confidence and faith of a litigant in the Judiciary is linked to, not only the justice of the
outcome, but also how the procedure to arrive at that outcome is conducted. 81 That in turn
depends, at least partially, on the manner by which the judges decide that particular matter
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is chosen. 82 Such decisions have a direct bearing on the fate of the litigants in question. The
Rule of Law requires these allocations to be based upon objective, and legitimate, criteria. A
neutral case-allocation mechanism should be seen as a part of the Rule of law, which helps
in achieving the following objectives:
A.

It helps reinforce judicial independence, as the judges can deliver justice without
any fear or favour. 83

B.

It helps reinforce public faith, and confidence, in the Judiciary.

C.

It helps eliminate arbitrariness, and ensures equality and fairness for both the
judges and the litigants.

D.

It serves as a hallmark of a strong judiciary, and helps in the effective balancing
of the rights of an individual with administrative convenience.

E.

It will also help address concerns such as lack of transparency, lack of effective
accountability measures, and the large measure of unsupervised trust, that is
seen to be vested in judges under the present mechanism. 84

The Rule of Law does not abhor discretion. Rather, it advocates that its operation be
minimized, and further checks upon such limited discretionary exercise of power be placed.
85

The constitutional scheme excludes the scope of absolute power being vested in any one

individual. 86
Therefore, it is the need of the hour to give constitutional recognition to neutral caseallocation mechanisms by incorporating such a guarantee in the Constitution itself,
accompanied by necessary statutory amendments prescribing objective parameters for
compliance with these constitutional guarantees. Some exercises of the Chief Justice’s
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powers as ‘Master of the Roster’ have been questioned in the recent past.

87

The adoption

of a neutral case-allocation mechanism holds the promise of both, securing the
constitutional guarantees to litigants, and laying to rest allegations such as these.
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