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ABSTRACT
Supreme Court’s Judgment in Director of Income Tax (IT)- I v. A.P. Moller Maersk A.S has brought
a significant relief to international shipping companies and other entities which are given special
tax benefits under the Indian Double Taxation Avoidance Agreements (DTAAs). More often than not,
Indian tax authorities tend to impose unwarranted tax liabilities on such foreign entities for the
payments received in consideration for some intra-organizational services provided by them to
their agents in India. These liabilities are imposed in the name of ‘Fees for Technical Services’ (‘FTS’),
pertaining to the ambiguous scope of the term. In this judgment, the Court has provided for two
conditions forming ‘a dual test’ that may be applied for identifying FTS transactions and it has
further held that ‘reimbursements of expense incurred in provision of intra-organizational services’
shall not be treated as FTS. In this comment, I would analyse the consistency of the Apex Court’s
views vis-à-vis hitherto prevailing judicial trend while deliberating simultaneously upon its possible
implications.

I.

INTRODUCTION

The taxation of technical services has become very critical in view of increased crossborder flow of services, high value of the transactions and deductibility of tax in the source
country.1 The Supreme Court’s judgment in Director of Income Tax (IT)- I v. A.P. Moller Maersk A S2,
has brought substantial clarity to the scope of Fees for Technical Services (‘FTS’) as defined under the
Income Tax Act, 1961 (‘Act’) and various Indian Double Taxation Avoidance Agreements (‘DTAA’). In
this judgment, the Apex Court has drawn distinction between ‘reimbursements of costs for
services provided’ and FTS, and has rendered tacit clarity to the importance of three factors,
namely the presence of ‘human element’, ‘profit motive’ and ‘nature of services’, whose relevance
in determining whether a particular service is ‘technical service’ under the definition of FTS, was

The Author is a Final Year B.Com., LL.B (Hons.) Course student at Amity Law School, Amity University
Noida.
1 Income Tax Department, Royalty and Fees for Technical Services, Tax Payers Information Series 44 (2013),
<www.incometaxindia.gov.in/booklets%20%20pamphlets/royalty-and-fees-for-technical-services.pdf>
accessed 16th June, 2018.
2 Director of Income Tax (IT)- I v. A.P. Moller Maersk A.S, Civil Appeal No 8040 of 2015 & Ors., reported in
CDJ 2017 SC 189.
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hitherto conflicted by the courts below. Also, the Court has highlighted two conditions which have
to be seen while identifying FTS transactions.

II. BACKGROUND
Double Tax Agreements or Double Taxation Avoidance Agreements (‘DTAA’), as they
are called in India, are tax treaties entered into by sovereign nations to avoid double taxation i.e.
imposition of taxes by two or more countries on the same income or financial transaction. The
purpose of such treaties is to facilitate cross-border trade and investment by eliminating the tax
impediments to these cross-border flows.3 These treaties are governed by ‘public international law’,
particularly by the provisions of Vienna Convention on Law of Treaties, and they have an
overriding effect on the domestic laws of the contracting states. In India, S. 90(1) of the Act enables
the Central Government to enter into DTAA with other countries and at present, India has
DTAAs with 134 countries including Germany, France, U.S., Demark etc. Most of these DTAAs,
contain express provisions regarding the taxability and tax treatment of incomes received in
particular forms, viz. interests, dividends, capital gains, royalties and FTS etc., and earned by
particular entities viz. entertainers, artists, students, enterprises engaged in shipping business or air
transportation etc.
Under the India – Denmark DTAA, with which we are concerned in the present case,
Article 13 deals with the taxability and tax treatment of royalties and FTS. It is provided that
royalties and FTS may be taxed by both the Contracting States i.e. the state to whose tax resident
they are paid and, subject to prescribed conditions, the state where they arise. Clause (4) of Article
13 defines FTS as:
“Article 13: Royalties and Fees for Technical Services
4. The term "fees for technical services" as used in this Article means payments of any amount to any
person other than payments to an employee of the person making payments, in consideration for the services of a
managerial, technical or consultancy nature, including the provision of services of technical or other personnel.”
The above definition of FTS is, more or less, similar to the one given under Explanation
2 of S. 9(1)(vii), except that the latter further exempts consideration received in return of
‘construction, assembly, mining or like projects’ from being treated as FTS. In the case at hand, it
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is scope of the above definition of FTS, particularly what constitutes ‘technical service’, that is in
question.

III. FACTS
The present case arose out of 8 civil appeals filed by the Income Tax Department
(‘Revenue’) before the Supreme Court involving the similar question of law related to scope of
‘technical services’ in the definition of FTS under the Act. For the sake of convenience, the Apex
Court focused on the facts of one particular appeal i.e. Civil Appeal no. 8040 of 2015, which are
briefly discussed below:
In the said appeal, Respondent (‘assessee’) was a foreign company engaged in the shipping
business and was a tax resident to Denmark. The assessee had agents in India who booked cargo
and acted as its clearing agents. In order to help all its agents across the globe, the assessee had set
up and was maintaining a global telecommunication facility called Maersk Net System (‘MNS’)
which was a vertically integrated communication system. To avail the benefits of MNS, the users
(i.e. the agents) had to enter into a service level agreement with the assessee, under which they
were required to pay certain amount to the assessee on pro-rata basis (‘impugned payment’) as
reimbursement of expenditure incurred by him for maintenance of MNS.
In January, 2008, the assessee entered into such service level agreement with one of its
agent in India. In assessment year 2008-09, the Assessing Officer (‘A.O.’) treated the impugned
payment received by the assessee from its agents in India as consideration/fees for technical
services rendered. The impugned payment was accordingly held taxable in India under Article
13(4) of the India-Denmark DTAA, though the rest of the assessee’s income was exempted under
Article 9 of the said DTAA.
After the appeal preferred against this order before the Commissioner of Income Tax
(Appeals) (‘CIT (A)’) was dismissed, the assessee appealed before Income Tax Appeal Tribunal
(‘ITAT’). The Tribunal found that the impugned payment could not deemed as consideration paid
for technical services as it was ‘profits derived from operation of ships in international traffic’
which was exempted under Article 9(1) of India-Denmark DTAA, and it decided in favour of the
assessee. Aggrieved by this, Revenue appealed before the High Court against this order. The High
Court, in the impugned judgment, dismissed the appeal on three grounds: (i) MNS, being an
automated software based communication system, did not require the assessee to render any
technical services; (ii) as this system formed an integral part of the assessee’s business, the
impugned payment was a part of cost sharing arrangement between the assessee and its agents for
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efficient conduct the business and; (iii) lastly, neither A.O. nor the CIT (A) have stated anything
about profit element being involved in the impugned payment.
Against this judgment, Revenue filed the present civil appeal before the Supreme Court.
Upon considering the facts and reviewing the orders of A.O., CIT (A) and ITAT and the judgment
of the High Court, the Apex Court upheld the view taken by the High Court in the impugned
judgment and held that the impugned payments in the present case were mere ‘re-imbursements
of expenses incurred by the assessee for the services provided’ which cannot be treated as FTS.
The Court further re-enunciated the abovementioned three grounds in a more elaborate and
invigorated manner which will be analysed below.

IV. ANALYSIS
A. Presence of Human Element
The central question involved in this case was related to the nature of the payment made
to the assessee by the users of MNS, an automated software based communication system. While
deliberating upon the nature of services rendered, the Apex Court did not apply the ‘human
element’ test to determine the character of services provided by MNS. Nonetheless, the Court
reiterated substantial portion of its judgment in Commissioner of Income Tax-4, Mumbai v. Kotak
Securities Limited4 wherein this test was more or less discredited as far as identification of FTS
transactions is concerned.
Despite the indirect yet adverse stand taken by the Court, it is relevant to briefly peruse
the previous case law on this issue in order to better appreciate the Court’s stand. In Bharti Cellular
Ltd. v. CIT, Delhi5, the Delhi High Court dealt with the question that whether human element was
a requisite for ‘technical service’ under the definition of FTS. The Court applied the rule of noscitur
a sociis, and held that:
“19. …A somewhat similar situation has arisen in the present appeals where the word ‘technical’ is
preceded by the word ‘managerial’ and succeeded by the word ‘consultancy’. Therefore, the word ‘technical’

has to take colour from the word ‘managerial’ and ‘consultancy’ and the three words taken
together are intended to apply to those services which involve a human element…”

4
5

Commissioner of Income Tax-4, Mumbai v Kotak Securities Limited, (2016) 383 ITR 1 (SC).
Bharti Cellular Ltd v CIT, Delhi, [2009] 319 ITR 139 (Delhi).
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In the appeal preferred before the Apex Court, it was held that there were certain technical
points which needed to be cleared up before any concrete conclusions could be drawn in the above
case as to whether the impugned service involved human element or not.6 The Court did not
dispute the correctness of the test of ‘human element’ which was applied by the High Court.
However, in Kotak Securities Limited, by applying the same doctrine of noscitur a sociis, the Apex Court
expressly rejected the interpretation of Delhi High Court in Bharti Cellular Ltd. that human
element was common in all three services and held that:
“7. …However, it cannot be lost sight of that modern day scientific and technological developments may
tend to blur the specific human element in an otherwise fully automated process by which such services may be
provided. The search for a more effective basis, therefore, must be made.”
In this regard, the decision of ITAT, Delhi in DIT v. Panalfa Autoelektrik Ltd.7 should also be
considered, where the rationale behind requirement of human element in ‘technical services’ was
discussed detail and it was held that:
“39. …services are of technical nature when special skills or knowledge related to a technical field are
required for the provision of such services…
40. The fact that technology is used in providing a service is not indicative of whether the service is of a
technical nature. Similarly, the delivery of a service via technological means does not make the

service technical. This is especially important in the e-commerce environment as the technology underlying the
internet is often used to provide services that are not, themselves, technical (e.g. offering on-line gambling services
through the internet).”
This decision brings forth novel facet of the ‘human element’ test with regard to FTS
transactions. Here, the technical services are distinguished from the medium by which they are
provided. However, the concerned services in both Kotak Securities Limited as well as in the present
case are provided by an automated medium not requiring human effort in its functioning, and also
the services provided in both the cases use some degree of ‘weak artificial intelligence’ and are not
merely clerical in nature as easily deduced from their description. Thereby, showing that human
element is not necessary even in cases where service requires ‘special skill or knowledge in a
technical field’, thanks to the advancement of science in the field of machine learning.

6
7

CIT v Bharti Cellular Ltd, (2014) 6 SCC 401 at ¶ 3.
DIT v Panalfa Autoelektrik Ltd, ITA No 292/2014 (Delhi).

TNNLU – LR 1 (2018)

Page 114

Tamil Nadu National Law University (TNNLU) – Law Review (LR)
From the above discussion, it is evident that as per the approach taken by the Apex Court
in Kotak Securities Limited, and as reiterated in the present case, the ‘human element’ test shall not
be applied for identifying FTS transactions due to the reason that it lacks general application as
seen above.

B. Profit Motive
The relevance of ‘profit motive’ in determining whether the nature of services in question
are the purpose of FTS or not, had remained a much-conflicted issue for a long time.
In Danfoss Industries Private Limited,8 it was held that though in the consultancy services
provided by one company of a group (tax resident of Singapore), to another company of the same
group (tax residence of India), there was no discernible element of profit in the consideration paid
by the latter to the former, nevertheless, such payment was deemed to be FTS. The reason being
that the transaction involved was a quid pro quo and not reimbursement. This decision was relied
upon in Timken India Limited, 9 where an American company was rendering certain technical
services to an Indian company without any specified markup price or discernible profit element in
the deal, yet the Authority for Advanced Rulings (AAR) held in its ruling that the amount paid by
the assessee foreign company to the Indian company would be taxable primarily for the reason
that such amount could not be treated as recovery or reimbursement.
On the other hand, in Dunlop Rubber Co Limited,10 it was held that ‘it was for the Department
to show that there was some element of profit in the payment to the non- resident, in order to
substantiate its stand that the payment was royalty.’ In TELCO,11 the Bombay High Court held
that ‘as no income element was involved in the expenditure on account of foreign technicians, no
tax was deductible in that case.’
In the present case, both High Court and the Supreme Court, emphasized on the point
that in the orders passed by the A.O. and CIT (A), there was no mention as to assessee’s intent to
make profit out of the impugned payment.12 It was observed that from the calculations given by
the assessee, the Transfer Pricing Officer had accepted that impugned payment was mere
‘reimbursement of expenses’ and that there was no profit motive was involved. Finally, re-

Danfoss Industries Private Limited, 268 ITR 01 (AAR) [2004].
Timken India Limited, 273 ITR 67 (AAR) [2005].
10 Dunlop Rubber Co Limited, 1421 TR 493(Cal) [1983].
11 TELCO, 245 ITR 823 (Bombay) [2000].
12 A.P. Moller Maersk A.S (n 2) [10,14].
8
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enunciating the Transfer Pricing Officer’s decision, the Court also held the impugned payments
to be ‘reimbursement of expenses’.
However, in the present case, though ‘profit motive’ is considered by the Court at multiple
places but it was not used as a conclusive test to determine character of the impugned payment.
Thus, ‘profit motive’ is a useful factor for overall consideration but not a conclusive one to
determine nature of transaction as FTS.

C. Nature of Services – ‘The Dual Test’
The most notable feature of this judgment is the ‘dual test’ enshrined in it by the Court for
the purpose of identifying FTS transactions.
In the present case, the Apex Court relied heavily upon its judgment in Kotak Securities
Limited, where it was held that whether the services in question were ‘specifically sought for by the
user or the consumer’ was the ‘essential hallmark of the expression “technical services” as
appearing in Explanation 2 to Section 9(1)(vii) of the Act’ in the said case.’ Applying this ratio to
the case at hand, the Court held that MNS, being a common facility that was provided to all the
agents of the assessee, could not be treated as ‘services specifically sought for by the user or the
consumer’.
In addition to this, the Court further held that as MNS was an integral part of the
international shipping business of the assessee, thus the impugned payment was merely
‘reimbursement’ for cost of providing such services and could not be treated as FTS. 13 This view
was in consonance with the view taken by ITAT (Mumbai) in ADIT(IT) (1) v. M/s
Dampskibsselskabet14 and Aktieselskabet Dampskibsselskabet Svendborg v. ADIT (IT)15.
Thus, by reading the Apex Court’s judgment in Kotak Securities Limited vis-a-vis that in the
present case, a ‘dual test’ could be derived, containing one positive and one negative condition
which are needed to be present in order for a transaction to be identified as FTS.
The positive condition states that service shall be sought for fulfilment of some ‘specific
and exclusive needs’ of the persons availing them and must not be generic in nature i.e. generally
availed due to requirements imposed by law or by convention of a trade etc. Such services shall

A.P. Moller Maersk A.S (n 2) [10].
ADIT(IT)(1) v M/s. Dampskibsselskabet, ITA No 1812/Mum/2012.
15 Aktieselskabet Dampskibsselskabet Svendborg v ADIT (IT), [2013] 140 ITD 515 (Mum).
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TNNLU – LR 1 (2018)

Page 116

Tamil Nadu National Law University (TNNLU) – Law Review (LR)
facilitate the recipient in gaining some special benefit or improvement over his existing
professional or personal position viz., IT management services or health consultancy services etc.
On the other hand, the negative condition provides that such services shall not be of nature
that their procurement is a sine qua non for recipient’s business or profession and they are provided
through some intra-organizational media to every person or entity who is carrying out same
business or who is in same position as the given recipient.
This ‘dual test’ may be applied by the Court in order to determine the nature of the services
in question and to find whether they are FTS or not. Unlike other factors viz. human element,
profit motive etc. which lack the inherent generality to be applied as a test in every case, this ‘dual
test’ could provide some basis to tax tribunals as well as the Higher Courts for easy recognition of
FTS transactions and prevent arbitrariness and excessive taxation for prospective assessees.

V. CONCLUSION
From the discussion hitherto, it is clear that the Supreme Court’s judgment in A.P. Moller
Maersk A.S, when viewed together with the past case law on various issues dealt therein, whether
explicitly or impliedly, has made a significant contribution towards settling the wavering
jurisprudence on the issue of ‘determination of FTS transactions’ by introduction of the ‘dual test’.
Some points of differences which had long existed at the lower courts as well as High Courts viz.
‘human element’ test, profit motive etc. have been put into right perspective by this judgment.
Furthermore, the Court’s decision in the present case has given a safeguard against arbitrariness
and unnecessary harassment of the international entities by Indian tax authorities by providing a
concrete basis for identifying FTS transactions.

********************
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