
TAMIL NADU NATIONAL LAW
UNIVERSITY LAW REVIEW

Volume II Issue II of 2019

Editorial
 
Two’s the Limit: Challenging the Two-Child Limit in the UK
- Meghan Campbell
 
 
 Defence of Failing Firm in Indian Merger Control: A Legal Analysis
- Kunal Kishore Bilaney and Nikita Ganesh
 
 
Environmental Personhood: Opportunities and Pitfalls in Conservation of
Environment
- Suhani Chanchlani
 
 
Corruption in International Investment Law: Understanding the Concept
and Patterns of Transnational Corruption in Foreign Investments
- Abhishek Rana
 
 
Individual Autonomy, Privacy and Conjugal Rights: Re-examining the
Constitutional Vires of Restitution of Conjugal Rights
- Shiva Pande
 
 



Vice-Chancellor
Prof. (Dr.) V.S. Elizabeth

EDITORS:
Sahana Pal

Sumedha Ray Sarkar

STUDENT EDITORS:
Aishwaryaa Annamalai

Amoolya Vinjamur
Ashwin Bala Someshwerar

Indumugi C.
Shachi Srivastava
Sowmya Srinivasan

 

TAMIL NADU NATIONAL LAW
UNIVERSITY LAW REVIEW

Volume II Issue II of 2019



ACKNOWLEDGEMENT 

 
The TNNLU Law Review Editorial Board would like to express their heartfelt gratitude to the Vice–

Chancellor, Prof. (Dr.) V.S. Elizabeth, and the Registrar Ms. K.S. Leela for their active cooperation 

and assistance in publishing the third issue of the TNNLU Law Review. This would not have been 

possible without the continued guidance and encouragement of our former Vice-Chancellor, 

Prof. (Dr.) Kamala Sankaran, who had been an instrumental force behind this publication from its 

very first day. The Editorial Board would also like to thank each and every one of the peer 

reviewers, who took out time from their incredibly busy schedules and patiently reviewed all the 

articles with appropriate feedback and suggestions for improvement. Last but not least, the 

biggest thanks are due to all our readers across the country. We are genuinely overwhelmed by 

your enthusiasm and look forward to your continued patronage in the times to come.  



  

 
2 TNNLU LR 2 (2019)  © Tamil Nadu National Law University 
 

Table of Contents 

 
1. Editorial  

2. Two’s the Limit – Challenging the Two-Child Limit in the UK 

Meghan Campbell                                                                                                                                 1                  

3. Defence of Failing Firm in Indian Merger Control: A legal Analysis 

Kunal Kishore Bilaney and Nikita Ganesh    15 

4. Environmental Personhood: Opportunities and Pitfalls in Conservation of Environment  

Suhani Chanchlani    29 

5. Corruption in International Investment Law: Understanding the Concept and Patterns of      

Transnational Corruption in Foreign Investments 

Abhishek Rana 40 

6. Individual Autonomy, Privacy and Conjugal Rights: Re-examining the Constitutional Vires 

of Restitution of Conjugal Rights 

Shiva Pande 61 

 



2 TNNLU LR 2 (2019) i            © Tamil Nadu National Law University 
 

EDITORIAL 

Constitutional Law Developments in South Asia  
The last few years have witnessed constitutional upheavals across the world, marked by 

increasingly divisive issues. This editorial rounds up some of the most important developments 

in the constitutional landscape of South Asia. A snapshot of the various developments in 2019 

offers us a thread of events woven around constitutional crises in India, framing of a new 

constitution or making significant changes in Nepal and Sri Lanka, challenge to the independence 

of the Judiciary in Maldives, a limbo in Presidential election outcomes in Afghanistan and a death 

sentence of a former Army Chief in Pakistan.  

I. INDIA  

The Abrogation of Article 370 of the Indian Constitution.  

The singular most important event that India saw in 2019 in terms of its constitutional status took 

place on August 5th, 2019, when a Presidential order was read out in the Rajya Sabha repealing 

Article 370 and Article 35A of the Indian Constitution - effectively declaring Jammu and Kashmir 

to be a part of the Union of India.1 

A brief history of Kashmir may be examined for the purposes of understanding the implications 

of this abrogation. Prior to independence, the British rule in India comprised of territories under 

the direct control of the British Government, and territories known as the princely states, which 

had signed subsidiary alliance treaties with the British government. Upon gaining independence 

in 1947, the country was split into India and Pakistan, with the princely states having the option 

to join the Dominion of India, the Dominion of Pakistan, or to remain as independent states. 

Section 6(1) of the 1947 Indian Independence Act required an Instrument of Accession to be 

                                                
1 Article 370 to be scrapped, Jammu & Kashmir to be carved into two Union Territories, Livemint, available at: 
https://www.livemint.com/news/india/jammu-kashmir-amit-shah-moves-rajya-sabha-to-scrap-article-370-
1564984999538.html (last visited on December 24, 2019). 

https://www.livemint.com/news/india/jammu-kashmir-amit-shah-moves-rajya-sabha-to-scrap-article-370-
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signed in order to join one of the two Dominions.2 Although no formal process was prescribed 

for this accession, the terms and conditions of the accession were to be specified in the 

Instrument, which essentially tied the state to the Indian Dominion. The Instrument regulated 

and governed the distribution of powers between the central government and the concerned 

princely state. This may be understood as a treaty between two sovereign countries, bound by 

the international principles of pacta sunt servanda, requiring the treaty to be honoured.3 The 

general rule that governs any violation of such treaty is that the parties are restored to the 

original position prior to the signing of the treaty. 

On 26 October 1947, the Instrument of Accession was signed between Maharaja Hari Singh of 

Kashmir and the Indian Government.4 According to this instrument, the Indian Government 

would have the powers to frame laws in Kashmir only on matters pertaining to defence, external 

affairs and communications, which was formalised through the institution of Article 370 into the 

Indian Constitution.5 The Instrument provided no means for amendment unless accepted by 

Maharaja Hari Singh in a subsequent instrument.6 Thus, Article 370 acted as a means through 

which the laws of India would be applied in Kashmir, recognising Jammu and Kashmir as an Indian 

State in Article 1 as well. It is the constitutional recognition of the terms and conditions 

mentioned in the Instrument of Accession and reflects the contractual rights and obligations of 

the two parties. 

Article 370(1)(b)(ii) states that concurrence of the Government of the State is required for the 

expansion of the powers of the Parliament to make laws in Kashmir.7 The Government of the 

State is understood to be the Constituent Assembly of Kashmir, as provided in 370(2).8 Article 

                                                
2 Indian Independence Act 1947, India, available at: 
http://www.legislation.gov.uk/ukpga/1947/30/pdfs/ukpga_19470030_en.pdf (last visited on December 24, 2019). 
3 Vienna Convention on the Law of Treaties, 1969, art. 26. 
4 Instrument of Accession of Jammu and Kashmir, 1947, available at: 
http://jklaw.nic.in/instrument_of_accession_of_jammu_and_kashmir_state.pdf (last visited on December 24, 
2019). 
5 The Constitution of India, art. 370. 
6 Supra at 4.  
7 The Constitution of India, art. 370(1)(b)(ii). 
8 The Constitution of India, art. 370(2). 

http://www.legislation.gov.uk/ukpga/1947/30/pdfs/ukpga_19470030_en.pdf
http://jklaw.nic.in/instrument_of_accession_of_jammu_and_kashmir_state.pdf
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370(4) allows for the provision to cease to be operative provided that the recommendation of 

the Constituent Assembly is sought beforehand.9 Any change in the status of Kashmir, thus, 

would be dependent upon the J&K Constituent Assembly, which has long since dissolved. A 

crucial element in the constitutionality of the abrogation has thus been whether the Constituent 

Assembly of J&K, upon dissolution, transferred its rights to the newly formed State Legislature, 

or to the Central Government of India. If the dissolution of the J&K Constituent Assembly is 

understood to render the provision permanent, hence never abrogable, it would form part of the 

basic structure of the constitution. Per Keshavanada Bharati, no amendment to the Constitution 

can alter its basic structure. 

Thus, abrogation of Article 370 may be viewed through the following lenses: 

-    The abrogation is a violation of the Instrument of Accession, and following principles 

of pacta sunt servanda, Kashmir is now an independent state that is being occupied 

by the Indian State. 

-    If the Article is understood to be of a temporary nature, the power to abrogate it rested 

upon the recommendation of the J&K Constituent Assembly. Due to its dissolution, 

the provision may be considered permanent in nature. 

-    Even otherwise, Article 370 requires concurrence with the Legislative Assembly of the 

State to make any modifications to its status. The lack of concurrence with the State 

Legislature clearly renders the move unconstitutional. 

While constitutionality rests upon the interpretation of the Judiciary, international bodies such 

as the UN Security Council have deliberated upon the move.10 Genocide Watch has also issued a 

Genocide Alert post the abrogation.11 The deployment of over 28,000 troops merely 3 days prior 

                                                
9 The Constitution of India, art. 370(4). 
10 UN Security Council discusses Kashmir, China urges India and Pakistan to ease tensions, UN News, available at: 
https://news.un.org/en/story/2019/08/1044401 (last visited on December 24, 2019). 
11 Genocide Watch, available at: https://www.genocidewatch.com/copy-of-current-genocide-watch-aler (last 
visited on December 24, 2019). 

https://news.un.org/en/story/2019/08/1044401
https://www.genocidewatch.com/copy-of-current-genocide-watch-aler
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to the abrogation12 has led to the presence of over 600,000 troops in the region, rendering it the 

most militarised zone in the world.13 Communications in Kashmir have also been clamped down 

upon, thus stifling Kashmiri voices. Analysis of this move requires a critical lens of thought: Is the 

act of abrogation one that is justified? 

The Changing Face of Citizenship in India 

Citizenship laws in India have faced a radical change following the passing of the Citizenship 

(Amendment) Act, 2019, which received presidential assent on December 12, 2019.14 The 

amendment seeks to provide a pathway for obtaining citizenship to religious minorities from 

Pakistan, Afghanistan and Bangladesh, namely Hindus, Sikhs, Buddhists, Jains, Parsis and 

Christians.15 Notably, the Act does not include Muslims, which has led to widespread agitations 

across the country.16 A brief history of citizenship laws may be examined for the purpose of 

analysing the implications of this amendment. 

Citizenship as a subject has been enshrined under Part II of the Indian Constitution, within Articles 

5 to 11. Article 5 defines a citizen as being a person having domicile within the territory of India 

at the time of commencement of the Constitution; who was born in India; either of whose 

parents were born in India, or who has been ordinarily resident in the territory of India for not 

less than five years preceding such commencement.17 Section 11 confers powers on the 

Parliament to regulate the Right of Citizenship by law.18 The chairman of the Drafting Committee 

                                                
12 Another 28,000 troops rushed to Kashmir Valley week after 10,000 were deployed, India Today, available at: 
https://www.indiatoday.in/india/story/28-000-more-troops-deployed-in-kashmir-valley-1576280-2019-08-02 (last 
visited on December 24, 2019). 
13 Explained: Kashmir, the most militarised zone in the world, SBS News, available at: 
https://www.sbs.com.au/news/explained-kashmir-the-most-militarised-zone-in-the-world (last visited on 
December 24, 2019). 
14 Citizenship Amendment Bill gets President’s Assent, Becomes Act , India Today, available at: 
https://www.indiatoday.in/india/story/citizenship-amendment-bill-gets-president-assent-becomes-act-1627868-
2019-12-13 (last visited on January 27, 2020). 
15 The Citizenship (Amendment) Act, 2019 (Act 27 of 2019). 
16 An anatomy of anti-CAA protests, The Hindu, available at: https://www.thehindu.com/opinion/op-ed/an-
anatomy-of-anti-caa-protests/article30446145.ece (last visited on January 27, 2020). 
17 The Constitution of India, art. 5. 
18 The Constitution of India, art. 11. 

https://www.indiatoday.in/india/story/28-000-more-troops-deployed-in-kashmir-valley-1576280-2019-08-02
https://www.sbs.com.au/news/explained-kashmir-the-most-militarised-zone-in-the-world
https://www.indiatoday.in/india/story/citizenship-amendment-bill-gets-president-assent-becomes-act-1627868-
https://www.thehindu.com/opinion/op-ed/an-
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of the Constitution, Dr. B.R. Ambedkar has said the following about Art. 5 of the Constitution - “I 

do not think that any other article has given the Drafting Committee such a headache […] many 

drafts were prepared and many were destroyed as being inadequate”. The question of 

introducing religion as a basis of citizenship was also debated, with Alladi Krishnaswamy Iyer 

notably stating: “We are plighted to the principles of a secular State. We may make a distinction 

between people who have voluntarily and deliberately chosen another country as their home and 

those who want to retain their connection with this country. But we cannot on any racial or 

religious or other grounds make a distinction between one kind of persons and another, or one 

sect of persons and another sect of persons, having regard to our commitments and the 

formulation of our policy on various occasions.”19 Thus, Article 5 was inserted into the 

Constitution, following the principles of secularism and disavowing a religious category for 

citizenship. 

In this respect, the Citizenship Act was passed by the Parliament in 1955, which was subsequently 

amendment by the Citizenship (Amendment) Acts of 1986, 1992, 2003, 2005 and 2015. Under 

the Act, citizenship can be acquired by birth (Sec. 3), descent (Sec. 4), registration (Sec. 5), 

naturalisation (Sec. 6), by operation of the Assam Accord (Sec. 6A), for persecuted minorities 

(Sec. 6B) or by incorporation of territory (Sec. 7). In the years following Partition, Assam 

witnessed large scale cross-border migration from Bangladesh, as well as during the 1971 

Bangladesh Liberation War. This fuelled existing concerns about demographic changes and loss 

of cultural identity that persisted among the indigenous Assamese population, which intensified 

into the Assam Movement during 1979-1985. The Assam Movement culminated in the signing of 

the Assam Accord in 1985, between the then Prime Minister of India, Rajiv Gandhi, and the 

leaders of the Assam Movement. The Accord created a hierarchy of citizenship in Assam, and 

Section 6A was introduced to the Citizenship Act vide the Citizenship (Amendment) Act, 1986 to 

give effect to the provisions of the Assam Accord. 

                                                
19 Constituent Assembly Debates on August 12, 1949 available at: 
http://loksabhaph.nic.in/writereaddata/cadebatefiles/C12081949.html (last visited on January 27, 2020). 

http://loksabhaph.nic.in/writereaddata/cadebatefiles/C12081949.html
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The 2003 amendment to the Citizenship Act created a category of an Overseas Citizen of India 

(OCI). The OCI was either a person of Indian origin and a citizen of another country, or a citizen 

of India immediately prior to attaining the citizenship of another country. OCIs are permitted 

certain substantive rights, such as a lifetime visa to India, and parity with NRI (Non-resident 

Indians) in areas of financial investment, education and employment. Notably, persons with 

citizenship of Bangladesh or Pakistan are not permitted to be OCIs. The qualification to birth right 

citizenship was also introduced, wherein persons born in India on or after the commencement of 

the Citizenship (Amendment) Act of 2003 would not be entitled to birth right citizenship if either 

of their parents was an illegal migrant at the time of their entry. 

Section 2 of the Citizenship Act, 1955 defines an “illegal migrant”. Illegal immigrants are 

prohibited from acquiring Indian Citizenship. The 2019 amendment provides that the following 

‘minority groups’ will not be treated as illegal migrants for the purposes of the Act: belonging to 

the aforesaid 6 religions and from the aforesaid 3 countries. The procedure for acquiring 

citizenship prior to this amendment was through naturalisation, if a person meets the criteria of 

having normally resided in the country for the last 12 months and 12 years of the 14 years prior 

to applying for citizenship. For people belonging to the same six religions and three countries, 

the Act now relaxes the requirement to five years. The provision of OCI cards have also been 

revoked. Through the amendment to the Passport (Entry into India) Rules, these communities 

have also been exempted from prosecution for entry into India without passports. The provisions 

of the Foreigners Act with respect to their stay in India without documents also do not apply to 

them. These changes were made via notifications under Section 3 of the Passport (Entry into 

India) Act, 1920 and orders under Section 3 of the Foreigners Act, 1946, which grant powers to 

the Central Government to make rules. The 2019 Amendment harmonises the Citizenship Act 

with the notifications, which were published in 2015. 

Widespread opposition to the Amending Act sprung up in the wake of its passage, with agitations 

facing severe backlash in states governed by the ruling BJP party. Opposition to the Act are on 

the grounds of discrimination, arbitrariness and attempts to taint the secular fabric of the nation. 

Notably, the Act does not take cognizance of Tamils from Sri Lanka, Ahmediyas from Pakistan, 
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Rohingyas from Myanmar or even the politically persecuted Tibetans. It has also been argued 

that the Amendment nullifies the long-standing Assam Accord, with the North-east apprehensive 

of the provision which limits the applicability to the Act to these regions. The law has also raised 

issues for federalism and centre-state relations as the State Governments of West Bengal, Kerala, 

Rajasthan and Punjab have passed resolutions asking that the CAA be withdrawn, while on the 

other hand, the Government of Uttar Pradesh has already begun the process of implementation 

of the CAA. The introduction of a religious category for citizenship is also the beginning of a 

framework of refugee laws in India, as it is not a signatory to the 1951 Convention on Refugees, 

and its 1967 Protocol. As a result, the Act and the decision of the Supreme Court on its 

constitutionality promises to have serious implications both for the nature of treatment of 

minorities in the country, as well as for the acceptance of religion as a basis for rational 

classification. 

SRI LANKA  

Rickety Political Setting and the Path to a New Constitution 

The path to a New Constitution in Sri Lanka has been turbulent since 2016. After a rickety political 

phase in late 2018, the PM finally tabled it for discussion and debate on 11 January 2019. The 

most contentious issue that the Draft Zero as it is called, is said to address is the nature of the 

state. A federal Constitution is symbolically important for the recognition of the Tamil population 

in Sri Lanka; however the Prime Minister at that time, Ranil Wickremsinghe confirmed that the 

New Constitution would not change the unitary nature of Sri Lanka.  

Another issue that carries similar weight is the reconsideration of the Thirteenth Amendment to 

the 1978 Constitution, which carries the framework of devolution of power to the provincial 

councils and other bodies. Devolution of powers has been diluted by instituting the post of the 

Governor to interfere in provincial matters under Article 154B of the 1978 Constitution. This will 

be addressed by the Draft Zero either by removing or clarifying the powers of the Governor. 

A welcoming aspect of the new Constitution is the various Civil, Political and Socio-economic 

rights that it guarantees. There are three key fundamental rights that were omitted previously 
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and are being included in the new constitution are the rights to life and human dignity, privacy 

and property. In particular, the 1978 Constitution drafters did not envisage the importance of 

including justiciable socio-economic rights in the Fundamental Rights chapter. The new 

constitution has looked into the aspect of access to economic resources and a better quality of 

life.20 However, it is to be seen how the government would actually implement these rights 

considering widespread human rights abuses that it has been accused of previously and the 

limited resources of the state.  

With respect to the governmental organization, a bicameral legislature with 233 members for a 

fixed term of five years has been proposed. The most important change is the significant 

contribution of the Constituent Assembly to whittle down the “hyper-presidential” system of Sri 

Lanka. The new Constitution proposes a titular President as the head of state elected by both 

houses of the parliament and is expected to act on the advice of the Prime Minister. The 

Executive powers have already been weakened by the Nineteenth Amendment to the 1978 

Constitution and the changes brought by the Draft would effectively establish a parliamentary 

form of government. Another noteworthy innovation is the Judiciary’s power to make 

comprehensive constitutional review of any laws that may be passed as the 1978 Constitution 

only recognized pre-enactment review of Bills establishing independent commissions for de-

politicization. 

Though there has been incredible technical progress in terms of bringing out an actual draft that 

can be debated and discussed to be brought into form, which considers all important respects in 

which the country has previously faced constitutional challenges; the fragile political scenario 

weakens the efforts and makes it more political. This is primarily the outcome of the dual role 

played by the Parliament that simultaneously works as a Constituent Assembly in its efforts to 

                                                
20 This includes the right to health and clean environment; the rights of children, disabled persons, and senior 
citizens. 
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draft a new Constitution.21 There has been a confluence of interest among all party members 

with regard to the new Constitution, though not precisely for meeting democratic ideals.  

II.   NEPAL  

The Rebirth of Legal Vacuum - Article 304 of Nepal’s Constitution 

What happens when more than half of the existing laws of a country is reported as inconsistent 

with its Constitution? Nepal’s Ministry of Law and Justice recently reported 174 of their existing 

339 legislations to be contravening with the new Constitution that came into being in 2015.22 

Article 304 of the Constitution of Nepal states any law which is inconsistent with the Constitution 

shall ipso facto be invalid to the extent of such inconsistency, after one year of the first session 

of the federal parliament being held. Having last met on March 5 of 2018, the Federal Parliament 

failed to revise the relevant laws within the constitutional deadline of March 4 of 2019, naturally 

giving rise to questions as to how should the existing inconsistent laws be interpreted vis-a-vis 

the constitution; the inconsistencies posed by new laws and proposed amendments after the 

promulgation of the constitution, and also the constitutional deadline because there seems to be 

an understanding that the provisions of Article 304 is only applicable to laws existent at the time 

of promulgation.23  

The constitution for this purpose could be understood in two ways; (1) a superior law, 

unchangeable by ordinary means or at least on a level with ordinary legislative acts; (2) like any 

other legislations that is alterable according to the whims and fancies of the legislature. If the 

first view is taken, then any law inconsistent with the constitution is not a law. If the latter view 

is taken, then “written Constitution are absurd attempts on the part of the people to limit a 

                                                
21 It should also be noted that the body functioning as Constituent Assembly is headed by a Steering Committee 
chaired by the Prime Minister and also comprising of the various Party Leaders and Members of Parliament.  
22 Binod Ghimire, “Ministry Finds 174 Laws Clashing with Statute” The Kathmandu Post Dec 5, 2018, available at: 
https://kathmandupost.com/miscellaneous/2018/12/05/ministry-finds-174-laws-clashing-with-statute 
23 Balananda Paudel and Krishna Prasad Sapkota, Local Levels in Federalism - Constitutional Provisions and the 
State of Implementation 26 (Swatantra Nagarik Sanjal, Kathmandu, 2018) 

https://kathmandupost.com/miscellaneous/2018/12/05/ministry-finds-174-laws-clashing-with-statute
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power in its own nature illimitable…”24 The Federal Parliament has to amend the inconsistent 

laws as per constitutional mandate. If the Parliament chooses to amend the Article 304 itself, it 

would be counter-productive. It would be open for Parliament to change the constitution as per 

its whims and fancies, and the Parliament would create a precedent for covering up the 

governmental failures. As a consequence, it will undermine the value of the Constitution as the 

supreme authority and the sheet anchor of the legal system. 

It has been held in a catena of cases that it is the duty of the court to interpret the rule before 

applying, and when two laws conflict with each other, it is incumbent upon the court to decide 

which would take precedence and that would be the essence of judicial duty.  

III.    MALDIVES  

The Judicial Tussle in Maldives 

Maldives is facing the challenge of bridging the gap between judicial independence theoretically 

envisioned under the constitution and the existing reality which calls for judicial accountability. 

The government of Maldives undertook review of the country’s system of justice in its agenda of 

a comprehensive reform of the various facets of governance. In view of judicial reform, Supreme 

Court justices have been dismissed by the Parliamentarians on account of ethical misconduct 

related to 17 instances where the apex court violated the constitution or usurped powers of 

parliament and other state institutions.25 The elections brought to power a strong majority of 

reform-minded people in both the executive and the legislative pillars of the state in Maldives. 

The ruling party has allegedly gone against the spirit of the Constitution by attacking the 

independence of the judiciary by impeaching the chief justice and a Supreme Court Judge. This 

move was accomplished by the Maldivian Lawmakers upon the investigation report submitted 

                                                
24 Charles B. Elliot, “The Legislature and the Courts: The Power to Declare Statutes Unconstitutional” Political 
Science Quarterly, Vol. 5, No. 2 (Jun., 1890), pp. 224-258, 247  
25 Maldives Parliament dismisses Supreme Court Justices, Maldives Independent, Nov 18, 2019, available at 
https://maldivesindependent.com/politics/maldives-parliament-dismisses-supreme-court-justices-149277, (last 
Visited Dec. 22, 2019). 

https://maldivesindependent.com/politics/maldives-parliament-dismisses-supreme-court-justices-149277,
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by the Judicial Services Commission which stated that the judges had violated the constitution 

and usurped the powers of the Constitution. 

According to Article 154 of the Constitution of the Republic of Maldives, A Judge may be removed 

from office only if the Judicial Service Commission finds that the person is grossly incompetent, 

or that the Judge is guilty of gross misconduct, and submits to the People’s Majlis a resolution 

supporting the removal of the Judge, which is passed by a two-thirds majority of the members of 

the People’s Majlis present and voting. This procedure is close to that of India [Constitution of 

India, Article 124(4)] except that instead of removal being initiated by the President (as is the 

case in India), it is initiated by a finding of the JSC. 

The tussle herein arises with respect to the powers of the judicial services commission, whether 

it has the constitutional authority to probe into the merits upon which a judgment is rendered. 

However, the Judicial Services Commission state that probe concerns violations of the code of 

conduct. 

The Constitutional enquiry into the functioning of the judiciary primarily begins with the inherent 

tension between judicial independence and judicial accountability. The central tenet of a 

functioning democracy under the rule of law is the judicial independence. The same has been 

enshrined in Article 141(c) of the Maldives Constitution of 2008 which basically paved the way 

for an independent and impartial judiciary to be established in the Maldives.26 The principles 

concerning the judicial independence is enshrined in the United Nations Basic Principles on the 

Independence of the Judiciary.27  

Consequently, serious issues persist in the judiciary. These include an extremely flawed selection 

and monitoring process; abuse of power, partly due to misinterpretations of the concept of 

judicial independence; that the institution mandated withholding the judiciary accountable to 

                                                
26Attorney General’s Office, Republic of Maldives, Assessment of Justice Sector Reform Proposals, 2019, available 
at:http://agoffice.gov.mv/v4/wp-content/uploads/2019/10/ASSESSMENT-OF-THE-JUSTICE-SECTOR-REFORM-
PROPOSALS.pdf, (last visited on Dec. 22, 2019) 
27Basic Principles on the Independence of the Judiciary, principles 1 & 2, available at: 
https://www.un.org/ruleoflaw/blog/document/basic-principles-on-the-independence-of-the-judiciary/ (last visited 
on Dec. 22, 2019).  

http://agoffice.gov.mv/v4/wp-content/uploads/2019/10/ASSESSMENT-OF-THE-JUSTICE-SECTOR-REFORM-
https://www.un.org/ruleoflaw/blog/document/basic-principles-on-the-independence-of-the-judiciary/
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ethical and professional standards. Chiefly, the Judicial Services Commission (JSC), is itself a highly 

compromised body. Absence of supplementing legislation to ensure that investigations and trials 

abide by internationally acceptable standards poses a serious threat to the Judicial 

Accountability.28 

However, judicial independence does not mean an unchecked judiciary despite judicial 

accountability having major flaws in its process. Accountability to ensure both competence and 

integrity are essential to a properly functioning judiciary. It remains to be seen whether the 

Parliament removing the Judges is indeed a judicial reform. 

IV.   AFGHANISTAN  

Electoral Efficiency and the Healing of a Nation 

The Afghanistan Constitution of 2004 has been widely considered a holistic development upon 

previous drafts, which apart from the Constitution of 1964,29 were usually instruments of power 

wielded by changing regimes in a strife-stricken country. Contrary to the heavy criticism from the 

Taleban on it being antithetical to Islam, the Constitution has been viewed by many as deeply 

imbued with Islamic principles while also focusing on the ideals of democracy, social justice and 

the protection of human rights. It has been possibly Afghanistan’s most democratically drafted 

Constitution, and while there were several commendable contributions by international scholars, 

they were only incorporated if the members of the Afghan diaspora saw it fit.30  

However, the latest of developments has left something to be desired in the implementation of 

the collective vision of the Constitutional Drafting Commission, the Constitutional Review 

                                                
28 Transparency Maldives. 2015. Issues in the Maldivian Judiciary (in Maldives Governance Updates), December 
2015.Malé, Transparency Maldives, available at: http://transparency.mv/files/media/1dddab226076f95e10f4571c
b9a8dcca.pdf, (last visited on Dec. 22, 2019). 
29 J. Alexander Thier, The making of a constitution in Afghanistan, LSE Research Online, State reconstruction and 
international engagement in Afghanistan, London School of Economics and Political Science and University of 
Bonn, 30 May - 1 June 2003, available at: http://eprints.lse.ac.uk/28380/1/Thier_LSERO_version.pdf (last visited 
Dec 15, 2019) 
30 Ghizaal Haress, “Why the Taleban Should Read the Afghan Constitution,” Afghanistan Analysts Network, April 9 
2019, available at: https://www.afghanistan-analysts.org/why-the-taleban-should-read-the-afghan-constitution/ 
(last visited Dec 15, 2019) 

http://transparency.mv/files/media/1dddab226076f95e10f4571c
http://eprints.lse.ac.uk/28380/1/Thier_LSERO_version.pdf
https://www.afghanistan-analysts.org/why-the-taleban-should-read-the-afghan-constitution/
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Commission and the Loya Jirga. The 28th of September, 2019 saw a historically low turnout for 

the Presidential Elections, with only less than 25% of the registered 9.7 million voters appearing 

to exercise their right, according to initial tallies.31 There have been contrasting reports as to the 

amounts of violence that the Taliban inflicted throughout the voting process, but the attacks 

were considered to be more sporadic than previously experienced.32 This year marked the first 

usage of biometric machines for voter verification in an attempt to curb corrupt practices, but 

unfortunately, several technical difficulties have sprung up. Vast discrepancies have arisen 

regarding the authenticity of many of the recorded votes. Unfortunately, even the exact figure 

of votes deemed invalid has fluctuated based on several reports.  

The deadline set by the Independent Election Commission (IEC), having expired on October 19th, 

was extended to November 13th, but to no avail. The German company that manufactures the 

machines has been in correspondence with the IEC but no clarity has yet emerged,33 and there 

has been a considerable uproar34 surrounding what one might call “Schrodinger’s Election,” with 

some candidates refusing to accept the results of the election if all votes are not counted and 

some others demanding that the invalid votes be excluded. It remains to be seen when the results 

will finally be announced. At the time of writing this editorial, the final results were yet to be 

announced.35 

                                                
31 “Voter turnout falls sharply in Afghan presidential election,” Aljazeera, Sep 29 2019, available at: 
https://www.aljazeera.com/news/2019/09/voter-turnout-falls-sharply-afghan-presidential-election-
190929073943812.html (last visited Dec 15, 2019) 
32 Abdul Qadir Sediqi, Rupam Jain, “Afghan presidential vote held in relative calm, but turnout low,” Reuters, Sep 
28 2019, available at: https://www.reuters.com/article/us-afghanistan-election/afghan-presidential-vote-held-in-
relative-calm-but-turnout-low-idUSKBN1WD03C (last visited Dec 15, 2019) 
33 Ali Yawar Adili, Jelena Bjelica, “Afghanistan's 2019 Election (23): Disputed biometric votes endanger election 
results,” Afghanistan Analysts Network, Nov 7 2019, available at: https://www.afghanistan-
analysts.org/afghanistans-2019-election-23-disputed-biometric-votes-endanger-election-results/ (last visited Dec 
15, 2019) 
34 “Results Of Afghan Presidential Vote Delayed Again,” RadioFreeEurope/RadioLiberty, Nov 13 2019, available at: 
https://www.rferl.org/a/results-of-afghan-presidential-vote-delayed-again/30269684.html (last visited Dec 15, 
2019) 
35 Ali Yawar Adili, “Afghanistan's 2019 Elections (26): A Q&A about the ongoing election stalemate, ”Afghanistan 
Analysts Network, Dec 8 2019, available at: https://www.afghanistan-analysts.org/afghanistans-2019-elections-26-
a-qa-about-the-ongoing-election-stalemate/ (last visited Dec 15, 2019) 

https://www.aljazeera.com/news/2019/09/voter-turnout-falls-sharply-afghan-presidential-election-
https://www.reuters.com/article/us-afghanistan-election/afghan-presidential-vote-held-in-
https://www.afghanistan-
https://www.rferl.org/a/results-of-afghan-presidential-vote-delayed-again/30269684.html
https://www.afghanistan-analysts.org/afghanistans-2019-elections-26-
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It is, however, pertinent to note that the digitisation of the voting process, while clearly subject 

to its own disadvantages, is a heartening development in strengthening democracy in 

Afghanistan. The value being placed on the fair conduct of elections is commendable, and while 

one hopes that the current crisis will be solved post-haste, one also hopes for a steady democratic 

system and progress that will be able to bring the country back to normalcy after years of conflict.  

V.   PAKISTAN  

Testing the Sanctity of Public Offices: Perspectives from Pakistan 

The Supreme Court of Pakistan has recently been engaged in addressing key constitutional 

questions in relation to the legitimacy and sanctity of salient government offices. In particular, 

the court has ruled over the extension of Army Chief General Qamar Javed Bajwa and whether 

the 3-year extension granted to him by Prime Minister Imran Khan is good in law or not. Further, 

the court has been engaged in the all-important trial of former Army Chief and President Pervez 

Musharraf, who faces charges of high treason.  

General Qamar Javed Bajwa was set to retire on 28 November 2019. The three-year extension of 

his tenure was ordered in the month of August by Prime Minister Imran Khan citing increased 

security concerns in and around Pakistan. Some have alleged that the extension is motivated by 

the need to reward the military for their contributions to PM Khan’s victory36.  

PM Khan’s order was challenged in the Supreme Court of Pakistan. This challenge is unique 

because several former Chiefs of Army Staff have been granted extensions, and these had not 

been challenged before the court37. In a first, the court has taken cognisance of the fact that 

                                                
36 Daud Khattak, “The Larger Significance of Pakistan Army Chief’s Extension Debate” The Diplomat Dec 5, 2019 
available at: https://thediplomat.com/2019/12/the-larger-significance-of-pakistans-army-chief-extension-debate/. 
37 Hamza Azeer “Pakistan Supreme Court cuts Army Chief Bajwa’s 3-year Extension to 6 months For Now”, India 
Today, Nov 28, 2019 available at: https://www.indiatoday.in/world/story/pakistan-supreme-court-army-chief-
general-qamar-javed-bajwa-1623398-2019-11-28. 

https://thediplomat.com/2019/12/the-larger-significance-of-pakistans-army-chief-extension-debate/.
https://www.indiatoday.in/world/story/pakistan-supreme-court-army-chief-
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there is no Constitutional basis for the grant of these extensions, and much less for the extension 

to be for a term of three years38.  

The Supreme Court, through Chief Justice Asif Saeed Khosa urged the government to assess its 

actions and refrain from undermining the sanctity of a position as highly ranked as Chief of Army 

Staff.39 The court finally granted an extension of six months to General Bajwa, and ordered the 

Parliament to legislate formally on the rules involving the extension of tenure for senior members 

of public office within this time, through adequate amendments to Article 243 of the Constitution 

of Pakistan. It is salient to note that the six month extension granted by the court does not have 

any legal basis itself. This lack of legal basis is likely to be forgiven, given the larger constitutional 

answers provided by this case.  

This intervention in the practices of the Army has forced the country to analyse a practice it took 

for granted for all these years. Depending on the law drafted by the Parliament, the practice of 

extension of tenure may be allowed, struck down or dictated by specific rules and qualifications. 

The precedent set by this case is an example of the judiciary asserting its constitutionally-

guaranteed independence. It charts the course for a new wave in the politics of Pakistan, which 

is centred in the belief that even a force as strong as the Army has to continuously be subjected 

to constitutional scrutiny- a first for the rich and historically complicated relationship shared by 

high offices in Pakistan.  

Another salient event in the courts of Pakistan has been the trial of former Prime Minister Pervez 

Musharraf. The primary allegation against the former Army chief is the unlawful suspension of 

the Constitution of Pakistan, followed by the declaration of emergency rule in 2007.  

                                                
38 Madiha Afzal, “The Curious Case of the Pakistani Army Chief’s Extension” Brookings, Dec 4, 2019, available at: 
https://www.brookings.edu/blog/order-from-chaos/2019/12/04/the-curious-case-of-the-pakistani-army-chiefs-
extension/. 
39 “Pakistan’s Top Court Grants Extension To Army Chief’s Tenure” Al Jazeera News Nov 28, 2019 available at: 
https://www.aljazeera.com/news/2019/11/pakistan-top-court-rule-extend-army-chief-tenure-
191128081059856.html. 

https://www.brookings.edu/blog/order-from-chaos/2019/12/04/the-curious-case-of-the-pakistani-army-chiefs-
https://www.aljazeera.com/news/2019/11/pakistan-top-court-rule-extend-army-chief-tenure-
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It would be imperative to have a cursory view of the events leading up to the high treason case. 

On 13 October 1999, Prime Minister of Pakistan, Nawaz Sharif fired erstwhile Chief of Army Staff 

General Pervez Musharraf, and the military responded with a coup40.Pervez Musharraf then 

declared himself to be President in 2001. Following this, on 3 December 2007, he declared an 

emergency and suspended the Constitution, which rendered several judges in the superior 

judiciary powerless. On December 15, 2007, President Musharraf lifted the emergency and re-

introduced the Constitution after a period of 42 days, with amendments which rendered his 

otherwise illegal actions during the emergency, constitutionally valid.  

It was in 2009 that the Supreme Court of Pakistan called upon Pervez Musharraf to justify his 

actions, despite his resignation in 2008. The charge of ‘high treason’ was first brought against the 

former President in March 2013, and in November, a special court was instituted to try the 

former President for the offence of high treason as described in Article 6 of the Constitution of 

Pakistan. Between 2013 and 2016, evidence was presented from both sides, and an attempt was 

made to shift the matter to military court, which was rejected. Pervez Musharraf briefly shifted 

to Dubai, which stalled the case for a period of nearly 3 years. The accused failed to adhere to 

several orders of the Supreme Court which demanded his return to Pakistan, and only returned 

when the Supreme Court threatened to deprive him of his right to defence. The government then 

withdrew the head of prosecution in the case, citing his inability to continue due to the imminent 

change in government in the Centre41. This had an impact on the pronouncement of the verdict, 

in the later stages of the trial.  

The special court concluded its proceedings, and reserved its judgment for 28 November 2019. 

Pervez Musharraf petitioned before the Lahore High Court, challenging the reservation of 

judgment by the special court. Parallel to this, the Interior Ministry (akin to a Home Ministry), 

filed a petition before the Islamabad High Court to prevent the special court from declaring its 

                                                
40 Sameen Daud Khan, Asaf Farooq “‘State of Emergency’: A Timeline of the Long-Drawn High Treason Trial of 
General Pervez Musharraf” Dawn Dec 17, 2019 available at: https://www.dawn.com/news/1517639. 
41 Press Trust of India “Prosecution Head in Treason Case Against Pervez Musharraf Quits” The Economic Times Jul 
21, 2018 available at: https://economictimes.indiatimes.com/news/international/world-news/prosecution-head-in-
treason-case-against-pervez-musharraf-quits/articleshow/65210330.cms?from=mdr. 

https://www.dawn.com/news/1517639.
https://economictimes.indiatimes.com/news/international/world-news/prosecution-head-in-
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judgment without having heard the prosecution’s version of events. The Islamabad High Court 

then barred the special court from pronouncing its judgment, ordering that the court ought to 

“conclude the proceedings expeditiously having regard to the cardinal principles of fair trial”, and 

to hear the prosecution’s side42. This had been declared merely days before the special court was 

due to pronounce its judgment, i.e. on November 28, 2019. On December 5, the new prosecution 

team was formed, and the special court agreed to hear arguments and pronounce the judgment 

on December 17.  

Finally, on 17 December 2019, the special court pronounced its decision and held Pervez 

Musharraf guilty of the offence of high treason, and stated that his declaration of emergency was 

in violation of Article 6 of the Constitution of Pakistan. The former Chief of Army Staff received 

the death sentence for his actions43.  

It is to be noted that the judgment of the special court can be challenged before the Supreme 

Court of Pakistan. Further, as per Article 45 of the Constitution of Pakistan, the President has the 

power to pardon a person on death row.  

These recent events reveal some interesting paradoxes within the judiciary in Pakistan. Through 

the denial of extension of tenure to General Bajwa and the sentencing of Pervez Musharraf, the 

judiciary has asserted its constitutionally-prescribed independence. It has shown that the courts 

are not afraid of speaking truth to power. However, the aftermath of the special court’s decision 

in the Musharraf high treason case shows that the judiciary occasionally falters in the 

dispensation of justice. The courts often appear to be guided by sentiment, bias and political 

leanings, rather than by the cause of justice. It is also important to note the special position of 

the army in Pakistan- their popularity is often used as a tool to cover up gross atrocities 

                                                
42 “Government Secures Restraint Order on Verdict in Musharraf High Treason Case” Pakistan Today Nov 28, 2019 
available at: https://www.pakistantoday.com.pk/2019/11/27/ihc-bars-special-court-from-announcing-verdict-in-
musharraf-treason-case/. 
43 “Pakistan’s Pervez Musharraf Handed Death Penalty in Treason Case” AlJazeera Dec 17, 2019 available at: 
https://www.aljazeera.com/news/2019/12/pakistan-ruler-musharraf-handed-death-penalty-treason-case-
191217071817884.html. 

https://www.pakistantoday.com.pk/2019/11/27/ihc-bars-special-court-from-announcing-verdict-in-
https://www.aljazeera.com/news/2019/12/pakistan-ruler-musharraf-handed-death-penalty-treason-case-
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committed by them. The case of Army Chief General Bajwa's extension seems to be correcting 

the course and reiterating that nothing and no one is above the Constitution.  
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Abstract 
This case note examines the UK’s restriction on access to child subsistence 

benefits to families who have a third child after 6 April 2017 - the 

controversial “Two-Child limit”. This measure in the social benefit system 
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of Appeal repelled a challenge to the measure which was made on the 

ground that it contravened the Human Rights Act, 1998. This case note 
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doing so, the note seeks to articulate and examine the specific issues with 

the measure.  

 

Keywords: 

Parenting, human 

rights, women, 

intersectional, 

discrimination, poverty  

mailto:M.Campbell.1@bham.ac.uk


2 TNNLU LR 2 (2019) Campbell 
 

 
 2  

I. Introduction 

Despite decades of legal interventions to protect and empower women, laws and policies 

remain, at best, inattentive to the lived experience of women in poverty who have children 

or, at worst, are based on pernicious stereotypes on gender, poverty and parenting.1 The 

controversial Universal Credit scheme in the UK exemplifies both trends. Legal entitlement to 

benefits do not account for the predominant role of women in parenting and can force single 

mothers to struggle to feed, clothe and house her family.2 The architecture of social benefits 

also perpetuates myths on female sexuality and categorises women as deserving or 

undeserving.3 Anti-discrimination laws and the right to equality offer a promising framework 

to challenge laws and policies that perpetuate these types of harms against women in poverty. 

Historically, economic inequality and anti-discrimination have been regarded as separate 

spheres and the role of courts in redressing relationship between gender, parenting and 

poverty is both underdeveloped and contentious.4 The UN Working Group on Discrimination 

Against Women in Law and Practice observes that ‘although there are some judicial decisions 

on…women in economic and social life…their number is disturbingly low.’5 However, there is 

ever growing recognition that discrimination based on protected status identities are 

intimately connected to material disadvantage and that legal accountability processes have a 

powerful role to play.6 The human rights framework with its strong commitment to women’s 

equality holds great potential to accurately capture, and remediate, the relationship between 

gender, poverty and parenting. 

This case note focuses in one controversial aspect of the social benefit system in the UK: the 

so-called “two child limit”. The UK has been relentlessly pursuing austerity measures and 

                                                        
1 Jane Millar and Fran Bennett, “Universal Credit: Assumptions, Contradictions and Virtual Reality” (2017) 16(2) 
Social Policy and Society 169 for the assumptions embedded in the entire Universal Credit scheme. 
2DA and others v Secretary of State for Work and Pensions, 2019 UKSC 21 37. 
3SC and others v Secretary of State for Work and Pensions and others, 2019 EWCA Civ 615. 
4 Meghan Campbell, Women, Poverty, Equality: The Role of CEDAW (Hart 2018); Sandra Fredman, Comparative 
Human Rights (OUP 2019) 
5 UN Working Group on Discrimination Against Women in Law and Practice, “Discrimination against women in 
economic and social life, with a focus on economic crisis” (2014) A/HRC/26/39 [20]. 
6 Sandra Fredman, ‘Redistribution and Recognition: Reconciling Inequalities’ (2007) 23(3) South African Journal 
of Human Rights 214. 
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drastically reducing social welfare expenditure. As part of this trend, the government has 

restricted access to child subsistence benefits. Families who have a third child after 6 April 

2017 will not receive child benefits (in the form of tax credits) for that child.7 This will have a 

devastating financial impact on families. The Institute for Fiscal Studies calculates that over 

half a million families will, on average, be £2,500 worse off.8 There are several exceptions to 

the two -child limit; one exception is for victims of sexual violence. If a woman can prove that 

the third child is the result of sexual violence, she can claim child benefits for that third child. 

In the media this has been termed the “rape clause.”9 Women have been turning to the courts 

for accountability and redress. In SC and CB v Secretary of State for Work and Pensions, the 

claimants unsuccessfully argued in the English Court of Appeal that the two-child limit was 

indirectly discriminatory on the basis of gender.10 This case study, thus, offer pertinent insights 

into the interaction between gender, poverty and parenting and the untapped role of law in 

ameliorating women’s poverty.   

Section I sketches the lived experience of women in poverty, particularly women in poverty 

who have children in the UK to place the judgment in SC in context. Section II analyses the 

judgment in SC critiquing its misunderstanding of equality and discrimination law and 

demonstrates how the two-child limit is premised on pernicious gender stereotypes on 

women in poverty. This case note concludes by providing recommendations for future 

equality litigation on women’s poverty. 

II. Women’s Poverty in the UK 

Gendered social norms and cultural attitudes that are based on the inferiority of women and 

the superiority of men contribute to women’s poverty. These gendered norms are directly 

encoded into discriminatory laws that ‘actively create and maintain poverty for women, 

limiting or obstructing their access to economic resources’ and can subtly pervade structures 

                                                        
7 The Child Tax Credit (Amendments) Regulations 2017 No. 387. 
8Brian Milligan, “Big Changes to Your Finances in April” BBC, Apr. 31, 2017, available at: 
https://www.bbc.co.uk/news/business-39441970 (last visited on Nov. 23, 2019). 
9 Tom Batchelor, “Government accused of using Trump inauguration to sneak out controversial tax credit rape 
clause” The Independent, Jan. 22, 2016, available at: https://www.independent.co.uk/news/uk/home-
news/government-bury-rape-clause-child-tax-credit-donald-trump-inauguration-victim-sexual-abuse-evidence-
a7540351.html (last visited on Nov. 11, 2019). 
10 Supra note 3. 

https://www.bbc.co.uk/news/business-39441970
https://www.independent.co.uk/news/uk/home-
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and institutions which ‘generates and reinforces women’s poverty.’11 The sad reality is that 

women are often poor because they are women. The interaction between gender and poverty 

unfolds throughout the entire lives of girls and women, but an acute crisis point is the role 

(and expectations) of women in the reproduction and caring for children. The traditional 

patriarchal family roles locks women into poverty. This section maps the relationship between 

gender and poverty with a focus on reproduction, motherhood and caring roles in the UK.  

Women in the UK are more likely to be poor then men.12 Women’s poverty is intersectional. 

Almost half of single-parent households live in poverty and women make up 90 percent of 

single parents.13 Households from Bangladesh (50 percent), Pakistan (46 percent) and Black 

African or Caribbean origins (40 percent) are disproportionately poor as compared to white 

British households (19 percent).14 Older women are also more likely to live in poverty as 

opposed to older men.15 

Gender inequalities in education can set girls and women up for a lifetime of poverty. 

Encouragingly, the evidence shows that ‘girls are outperforming boys in every subject and at 

every educational level’ and ‘girls from disadvantaged backgrounds are 51 percent more likely 

to go to university than boys in the same socio-economic group.’16 However, there remain 

concerns that ‘schools in lower socio-economic communities are generally more poorly 

endowed both in terms of material resources and teacher quality.’17 There are also concerns 

that girls continue to be under-represented in science, technology, engineering and 

mathematics locking them out of high paid and high status careers later in life.18 School is not 

always a safe place for girls. The Parliamentary Women and Equalities Committee found 

                                                        
11 Sandra Fredman, “Women and Poverty: A Human Rights Approach” (2016) 24(4) African Journal of 
International and Comparative Law 494. 
12 Women’s Budget Group, “The Female Face of Poverty” (2018) available at: http://wbg.org.uk/wp-
content/uploads/2018/08/FINAL-Female-Face-of-Poverty.pdf (last visited on Sept. 17, 2019). 
13 ibid. 
14 Ibid. 
15 ibid. 
16 ibid.  
17 The Committee on the Elimination of All Forms of Discrimination Against Women (CEDAW Committee), 
‘General Recommendation No 36’ on the right of girls and women to education (2017) CEDAW/C/GC/36 [59].  
18 The CEDAW Committee, ‘Concluding Observations: UK’ (2019) CEDAW/C/GBR/CO/8 [41]. 

http://wbg.org.uk/wp-
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alarmingly high rates of sexual harassment and violence in schools.19 Gender-based violence 

at school negatively impacts girls’ participation in class and causes girls to take fewer risks in 

academic areas.20  

Although girls in the UK are generally out-performing boys in school, this is not translating into 

gains in the labour market. Horizontal gender job segregation continues to trap women in low 

status and low paid work such as caring, cashiering, catering, cleaning and clerical work.21 

Women are also overrepresented in precarious and poorly protected forms of employment. 

More women than man are in part-time employment (73 percent) which ‘tend to be paid at a 

lower rate than full-time positions’22 and ‘part-time work is also associated with much weaker 

growth in hourly wages.’23 Moreover, women ‘make up the majority of people in temporary 

work (56.8 percent) and on zero hour contracts (54.7 percent)’ and these forms of 

employment tend to be poorly protected by the law.24 Single mothers are more prevalent in 

low-skilled employment in comparison with mothers in a relationship.25 The gender pay gap 

among all forms of employment remains a stubborn 17.9 percent.26 Disaggregating the gender 

pay gap is also revealing. It begins to widen around 30 years of age, when women enter 

reproductive years.27 The wage gap between mothers and fathers increases to 30 percent by 

the time the first child is 13 years old.28 The Trade Union Congress found that pay gap between 

mothers and non-mothers in full time formal employment is 7 percent.29 Access to the labour 

market also reflects protected status discrimination. Only 48.4 percent of single mothers with 

                                                        
19 Women and Equalities Committee, “Sexual Harassment and Sexual Violence in Schools” (2016) available at: 
https://publications.parliament.uk/pa/cm201617/cmselect/cmwomeq/91/91.pdf (last visited on Sept. 13,  
2019). 
20 ibid 13-4.  
21 Supra note 12. 
22 ibid. 
23 Fergal McGuiness and Doug Pyper, ‘The Gender Pay Gap’ (2018) House of Commons Briefing Paper No 7068, 
10. 
24 Women’s Budget Group, ‘Female Face’ (n 12).  
25 ibid. 
26 Office for National Statistics, ‘Gender Pay Gap in the UK: 2018’  available at: 
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/bulletins/gen
derpaygapintheuk/2018 (last visited Sept. 13, 2019) 
27 ibid.  
28 Monica Costa Dias, Robert Joyce and Francesca Parodi, “The Gender Pay Gap in the UK: Children and 
Experience in Work” Institute for Fiscal Studies Working Paper 18/02, 9 (2018).  
29 Trade Union Congress, ‘The Motherhood Pay Penalty’ (2016)  available at: 
https://www.tuc.org.uk/sites/default/files/MotherhoodPayPenalty.pdf (last visited on Sept. 17, 2019) 

https://publications.parliament.uk/pa/cm201617/cmselect/cmwomeq/91/91.pdf
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/bulletins/gen
https://www.tuc.org.uk/sites/default/files/MotherhoodPayPenalty.pdf
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children under 2-years old are employed30and disabled single mothers are 50 percent less 

likely to be employed than non-disabled single mothers.31 Black Asian and Minority Ethnic 

(BAME) women continue to struggle to access the labour market. The interaction between 

racism and sexism means BAME women are ‘more likely to be unemployed than their white 

counterparts, even when qualifications are taken into account.’32 Only 40 percent of 

Bangladeshi and Pakistani women are employed.33  

Having children is strongly correlated with women’s negative experiences in the paid labour 

force. There are engrained stereotypes that mothers are less competent, less committed 

employees. These stereotypes can manifest into economic disadvantage in the workplace.34 

A survey undertaken by the Equalities and Human Rights Commission found that 11 percent 

of mothers were dismissed, made redundant or forced to quit their jobs and that 20 percent 

of women reported a financial loss as a result of pregnancy.35 Statutory maternity pay aims to 

financially protect the time women need to take off formal work for childbirth and early 

parenting. Legal maternity pay in the UK is connected to income. For the initial six weeks, 

maternity pay is 90 percent of average weekly earnings and then drops to just £148.68 per 

week over the next 33 weeks (the average weekly pay in the UK is £465).36 Women in poverty 

may not be able to afford to support themselves and their children and are ‘forced to return 

to work sooner than women who live in higher income households.’37 Not all women are 

                                                        
30 Office for National Statistics, ‘Families and the Labour Market, England: 2017’  available at: 
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/articles
/familiesandthelabourmarketengland/2017#less-than-half-of-single-mothers-with-children-aged-under-two-
are-in-employment (last visited Sept. 17, 2019) 
31 Supra note 12. 
32 Ibid. 
33 ibid. 
34 Cecilia Ridgeway and Shelley Correll, “Motherhood as a Status Characteristic” 60(4) Journal of Social Issues 683 
(2004). 
35Department of Business, Innovation and Skills and Equality and Human Rights Commission, ‘Pregnancy and 
Maternity Related Discrimination and Disadvantage: Experience of Mothers’ (2018) available at: 
https://www.equalityhumanrights.com/en/managing-pregnancy-and-maternity-workplace/pregnancy-and-
maternity-discrimination-research-findings (last visited on Sept. 17, 2019) 
36 UK Government, ‘Maternity pay and leave’<https://www.gov.uk/maternity-pay-leave/pay> accessed 17 
September 2019; Office of National Statistics ‘Average Weekly Earnings in Great Britain: April 2019’  
<https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/bullet
ins/averageweeklyearningsingreatbritain/april2019 (last visited on Sept. 30, 2019) 
37 Supra note 12.  

https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/articles
https://www.equalityhumanrights.com/en/managing-pregnancy-and-maternity-workplace/pregnancy-and-
https://www.gov.uk/maternity-pay-leave/pay
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/bullet
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covered by statutory maternity leave. For instance, the law excludes women on zero-hour 

contracts.38  

Gender expectations on caring impact on women’s role in the labour force and contribute to 

women’s poverty. Time use surveys demonstrate the care work within the home is still 

predominantly done by women. In the UK, women spend on average 26 hours on unpaid care 

work per week while men only spend 16 hours.39 This limits the amount of time and energy 

women have to invest in paid work. To accommodate the burden of childcare work, women 

transition to part-time work or work fewer hours in the paid labour force. Almost half of 

women took a lower-skilled, part-time job after having a child40 and the least educated women 

are at a high risk for leaving employment after the birth of their first child.41  

Efforts to redistribute childcare have not been successful. Paternity leave is available in the 

UK, but is not consistently being taken up, in part due to the low level of paternity pay (a 

maximum of £148.68 per week for only a maximum of 2 weeks (although there are provisions 

for sharing maternity leave)).42 There is a significant lack of accessible and affordable childcare 

which prevents women from returning to work. In 2019, the average cost of part time nursey 

care is £6,600 per year (the average yearly salary is £24,180).43 There are a series of measures 

to defray these costs including tax credits and under certain conditions a set number of free 

hours of childcare. However, some of these entitlements are illusory as in England only 57 

percent of local authorities have available childcare places.44 The private sector can augment 

this shortage, but they can be more expensive and there are often hidden costs.45 Thus, care 

                                                        
38 Women’s Budget Group, ‘Women, Employment and Earnings’ (2018) available at: https://wbg.org.uk/wp-
content/uploads/2018/10/Employment-November-2018-w-cover.pdf (last visited on Sept. 17, 2019) 
39 Office for National Statistics, ‘Women Shoulder the Responsibility of “Unpaid Work”’ (2016) available at: 
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/articles/wom
enshouldertheresponsibilityofunpaidwork/2016-11-10 (last visited on Sept. 18, 2019) 
40 Supra note 12. 
41 Supra note 23 at 10. 
42 UK Government, ‘Statutory Paternity Pay and Leave: Employer Guide’ (2019)  available at: 
https://www.gov.uk/employers-paternity-pay-leave (last visited on Sept. 18, 2019) 
43 Coram Family and Childcare, ‘Childcare Survey’ (2019) available at: 
https://www.familyandchildcaretrust.org/sites/default/files/Resource%20Library/Childcare%20Survey%20201
9_Coram%20Family%20and%20Childcare.pdf (last visited on Sept. 18, 2019) 
44 ibid. 
45 Department of Education (UK), ‘Survey of Childcare and Early Years Providers: Main Summary, England, 2018’ 
available at: 

https://wbg.org.uk/wp-
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/articles/wom
https://www.gov.uk/employers-paternity-pay-leave
https://www.familyandchildcaretrust.org/sites/default/files/Resource%20Library/Childcare%20Survey%20201
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work still remains almost exclusively on the shoulders of women and this has repercussions 

for women’s working lives. The Department of Education found that almost 50 percent of 

mothers not working in the paid labour force would prefer to employment if they had ‘good 

quality childcare which was convenient, reliable and affordable.’46And fifty percent of mothers 

working part-time would like to increase their working hours but were prevented from doing 

so due to childcare responsibilities and the costs of childcare.47 Childcare workers are 

invariably poorly paid and predominantly women. Thus, the care economy is both 

undervalued and traps women in poverty.48 For low-income single parents, who are 

disproportionately women, covering the costs of childcare can be practically impossible. 

Limited access to the labour market, discrimination in the workforce and high costs of 

childcare ‘means that employment very often does not provide a sufficient income for 

women.’49 A robust social safety net is thus crucial for women with children. Yet in the UK, the 

net is shrinking. The Women’s Budget Group found that cuts to social spending will amount 

to £37 billion per year by 2020.50 Unfortunately, the gender norms that underpin the new 

social benefit system, Universal Credit, are exacerbating the redistribution and status-based 

recognition harms of women’s poverty. There are numerous feminist critiques of Universal 

Credit.51 These are explored in greater detail in the case study below. This section concludes 

by briefly highlighting one crucial aspect of Universal Credit for women in poverty that has 

been recently been explored in a Parliamentary report: access to childcare.52 Along with the 

non-means tested childcare benefits, under Universal Credit, women who are in work (or have 

a job offer) can claim childcare support. Notably women who are not employed in waged work 

                                                        
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/788753/S
urvey_of_Childcare_and_Early_Years_Providers_2018_Main_Summary.pdf (last visited on Oct. 4, 2019) 
46 Work and Pensions Committee, ‘Universal Credit: Childcare’ (2018) Twenty-Second Report of Session 2017-19 
citing Department for Education, ‘Childcare and Early Years Survey of Parents in England’ (2017) SFR 73/2017, 
15-6. 
47 Supra note 65. 
48 Sara Bonetti, ‘The Early Years Workforce in England: A Comparative Analysis Using Labour Force Survey’ (2019) 
Education Policy Institutie, 2019, available at: https://epi.org.uk/wp-content/uploads/2019/01/The-early-years-
workforce-in-England_EPI.pdf (last visited on Oct 16, 2019). 
49 Supra note 12. 
50 ibid.  
51 Ruth Cain, “Responsibilising Recovery: Lone and Low-Paid Parents, Universal Credit and the Gendered 
Contradiction of UK Welfare Reform” 11 British Politics 488 (2016). 
52 Supra note 46. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/788753/S
https://epi.org.uk/wp-content/uploads/2019/01/The-early-years-
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do not qualify for this benefit. However, the reimbursement caps for childcare under Universal 

Credit have not increased since 2005, despite the cost of childcare rising at a rate above wages 

and inflation. Childcare support is often not adequate to allow women to pursue employment. 

Discretionary funds to assist in childcare are not well understood by implementing public 

bodies and are chronically under-spent.53 Women must arrange this care, pay for it and submit 

detailed receipts to be reimbursed. Some women cannot afford these upfront costs, others 

are forced to go into debt and still others forsake employment opportunities. Due to this 

design flaw, the report concludes that Universal Credit does little to overcome the barriers to 

women working in the labour market. Furthermore, women report spending a significant 

amount of time and suffering high levels of stress in trying to claim their entitlements under 

the law. Universal Credit’s approach to women, poverty and parenting does not match the 

‘realities of life for [women] with…income instability and with few cushions against 

adversity.’54 

III. The Two-Child Tax Limit 

In SC and CB v Secretary of State for Work and Pensions, the claimants are challenging the 

availability of the child tax credit. This is a meant-test benefit that tapers off at a certain 

income level and is designed to meet the subsistence needs of children. Claimants who have 

a third child after 6 April 2017 will not receive the credit for that child or any additional 

children (two-child limit). Two single mothers brought a claim under the Human Rights Act 

1998 (HRA) which domesticates the European Convention on Human Rights (ECHR). The 

claimants argued the two-child limit ran afoul of the obligation not to discriminate in the 

enjoyment of the rights protected in the HRA/ECHR.55 Specifically, that the benefits were 

indirectly discriminatory on the basis of sex (the claimants also argued age-based 

discrimination, but this case note focuses exclusively on the gender aspects of the claim). 

Indirect discrimination under the HRA/ECHR is a ‘difference in treatment [that] may take the 

form of disproportionately prejudicial effects of a general policy or measure which, though 

couched in neutral terms, discriminates against a group’.56 Benefit laws may not be 

                                                        
53 ibid.  
54 Supra note 1.  
55 Article 14.  
56 DH v and Others v Czech Republic (2007) Application No 57325/00. 
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discriminatory on its face, but in application may have a disproportionate negative impact on 

protected groups, such as women. The focus is on the impact of the law. Indirect 

discrimination can be justified if the law proportionately pursues a legitimate aim.57 The 

government defended the two child limit as necessary to achieve fairness between working 

and non-working households; to create incentives to undertake waged work and to reduce 

public spending and reduce the budgetary deficit.58 

 

The Court of Appeal held as women are more likely to be single parents who rely on the child 

tax benefit, the limitation had a different and more severe effect on women’s financial 

circumstances than men.59 However, the only impact the court accounts for is material or 

economic impact. The role of gender in women’s poverty is minimalised and ignored. There 

are, in fact, a range of negative consequences of these reforms. The two-child limit could  

cause women to limit the size of their family, undermine their rights to family and private life 

and perpetuate childhood poverty.60 At the High Court level, Justice Ouseley was dismissive 

of the arguments that the two-child limit will plunge children and families below subsistence 

levels, referring to them as overstated descriptions.61 There is no engagement with any 

prejudicial attitudes on women, poverty and reproduction that motivate the two-child limit. 

The Court of Appeal holds that any prejudicial effects, without detailing what these were, are 

not ‘too high a price to pay’ nor did it question whether it is fair that women in poverty with 

children bear these prejudicial effects and costs. The indirectly discriminatory effects of the 

two-child limit are justified.62  

 

Historically, discrimination law has been directed towards recognition harms and not with the 

redistribution of resources.63 The court’s myopic focus on the material impact of the two-child 

limit means that it misses the prejudice and stereotypes that are embedded in the law and as 

a result does not fully unpack the discriminatory impact and effects of the law. There are two 

                                                        
57 Burden v the United Kingdom, (2008) Application No 13378/05. 
58 Supra note 3 at 123.  
59 Id. at 80. 
60 Meghan Campbell, “Re-victimisng Victims of Sexual Assault: UK Child Benefits Laws” (OxHRH Blog, 6 April 2017) 
< https://ohrh.law.ox.ac.uk/re-victimizing-victims-of-sexual-assault-uk-child-benefit-laws/>  
61 SC and others v Secretary of State for Work and Pensions, 2018 EWHC 864 (Admin). 
62 Id. at 130. 
63 Supra note 5.  

https://ohrh.law.ox.ac.uk/re-victimizing-victims-of-sexual-assault-uk-child-benefit-laws/
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predominant stereotypes interwoven into two-child limit that the courts fail to uncover and 

challenge. These are explored below.  

 

(i) Poverty is a Personal Moral Failing  

 

The two-child limit characterises poverty as an individualised problem. For instance, the two-

child limit is based on the belief that women are individually responsible for being in poverty 

because they do not make “good” economic decisions. Repeatedly the government’s 

explanation for the two-child limit is to encourage women ‘to reflect carefully on their 

readiness to support an additional child’ and to improve their ‘financial resilience’.64 If the law 

allowed women in poverty to claim benefits for more than two children, this ‘removes the 

need for families supported by benefits to consider whether they can afford to support 

additional children.’65 The social benefits laws and regulations draw upon the stereotypes that 

women in poverty are financially incompetent. Women are poor because of a private moral 

failing or character flaw. The law is based on an assumption that women in poverty as 

incapable of making “good” economic and financial choices. Poverty is therefore framed as a 

personal moral failing. Rather than root-out these stereotypes, the court uncritically accepts 

them. The government and the court ignore the structural factors outline in Section I, such as 

low and stagnating wages, lack of legal protection for informal employment and the high costs 

of childcare, education, housing and transportation that trap women in poverty. 

 

The benefit caps and two-child limits are also premised on the idea that single mothers are 

lazy benefit scroungers. The government claims that it is unfair that single parents ‘should be 

able to have as many children as they choose…without limit’ and ‘be subsidised, out of public 

expenditure.’66 Framing the two-child limit in terms of fairness characterises women in 

poverty as lazy, benefit-suckers who need to be controlled from living an extravagant lifestyle 

on public resources. O’Brien observes that under this scheme ‘having more children when…on 

                                                        
64 Supra note 3 at 23. 
65 Id. at 17. 
66 Id. at 24, 27..  
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benefits is a form of welfare decadence.’67 Women in poverty are caricatured as being so 

indolent that only the threat of extreme poverty can force them into work. These limitations 

and conditions are degrading, hostile towards women in poverty and again furthers myths 

that women’s poverty is the result of poor moral character.68 These myths do not reflect the 

reality. Women in poverty with children ‘want to work….they want to contribute to their 

society and communities, they want to support their families’69; they are not seeking a “free-

ride” on social benefits. The Court of Appeal accepts rather than interrogates these prejudicial 

attitudes. They consistently hold that it is legitimate for social benefits to incentivise women 

to support themselves and their children through waged work by forcing them into poverty 

without questioning the recognition harms entwined in these conditionalities.70 

 

(ii) Controlling Women’s Sexuality  

 

The two-child limit is based on myths on women’s sexuality. There is a stubborn stereotype 

that women in poverty are sexually promiscuous and are having too many children. The 

strength of this stereotypes is evident in that they are relied upon to oppose the two-child 

limit. One Member of Parliament asked how it would be fair to condemn the third or fourth 

child to a life poverty because of a ‘reckless mother who cannot keep her legs crossed.’71 This 

is a graphic and highly prejudicial image of women in poverty. This paints women in poverty 

as so sexually promiscuous and immoral that they must be stopped from reproducing through 

negative financial incentives. From an intersectional perspective, this also problematic as 

family size can have a deeply cultural value for different communities.72 Larger families are 

more common among individuals from BAME backgrounds and BAME women continue to 

                                                        
67 Charlotte O’Brien, ‘“Done Because We Are Too Menny” The Two-Child Rule Promotes Poverty, Invokes a 
Narrative of Welfare Decadence and Abandons Children’s Rights” 26(4) International Journal of Children’s Rights 
700, 706 (2018). 
68 Martha Jackman, ‘One Step Forward and Two Steps Back: Poverty, the Charter and the Legacy of Gosselin’ 
(2019) 39 National Journal of Constitutional Law 85. 
69 UN Special Rapporteur on extreme poverty and human rights (n 13) [8]. 
70 Supra note 3 [123]-[124]. 
71 ibid [154] [emphasis added]. 
72 UN Women, ‘Progress of the World’s Women 2019-2020: Families in a Changing World’ (2019) 56-60, 90-99 
available at: 
https://www.unwomen.org//media/headquarters/attachments/sections/library/publications/2019/progress-
of-the-worlds-women-2019-2020-en.pdf?la=en&vs=3512 (last visited on Oct, 4, 2019). 

https://www.unwomen.org//media/headquarters/attachments/sections/library/publications/2019/progress-
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struggle against poverty and exclusion from the labour market.73 Characterising women in 

poverty as promiscuous is insensitive and demeaning to the positive cultural value placed on 

different family size. O’Brien argues that the limits of the child tax benefit draw ‘clear lines 

between welfare receipt, poor people, large families and moral degeneracy.’74 It has both 

gendered and racial dimensions.  

 

The role of child tax credit in controlling women’s sexuality is even more apparent when 

assessing its exceptions. If a woman can prove that the third child is the result of sexual 

violence, she is entitled to claim the credit (the rape clause).75 The law is categorizing  when 

women are worthy of support from the state. Only women who are victims of sexual violence 

are deemed worthy of receiving child benefits for all of their children. This fall back on tropes 

of deserving/undeserving poor and for women their level of worth is connected to their 

sexuality. The limitation stigmatises the sexuality and reproductive choices of women in 

poverty. This exemption to the two-child limit was not directly subject to judicial review, but 

neither was it used to unearth the sexual myths that permeate the entire limitation. Although 

the Court of Appeal attempt to side-step analysing this issue and even gives tacit endorsement 

to controlling reproduction,76 the two-child limit is based on fears of sexual promiscuity of 

women who live in poverty. 

 

Proving the third child is a product of sexual assault is deeply intrusive and reflects an over-

managing of people in poverty.77 Private and very intimate health care information would 

need to be shared with the government officials to successfully make a claim for benefits for 

a third child. This can be very humiliating and shows a complete disregard to the privacy of 

women in poverty. It can also be potentially re-traumatizing to recount the experience of 

sexual violence to another professional third party and victims must live through a period of 

financial and emotional uncertainty while their claim is being processed. Moreover, how is a 

women in poverty meant to prove the child is a product of sexual violence? Sexual assault 

                                                        
73 Supra note 12. 
74 Supra note 65 at 706. 
75 Child Tax Credit (Amendment) Regulations 2017/387. 
76 Supra note 3 at 30, 34. 
77UN Special Rapporteur on extreme poverty and human rights, ‘Digital welfare rights and human rights’ (2019) 
A/74/48037.  
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does not always result in bruises or physical evidence of an attack. The worry is that in 

requiring proof of sexual assault to access child benefits, the law will only recognize the ideal 

victim, the one who fights back. The evidence shows  that stereotypes on consent are deeply 

ingrained.78 The government has publicly done very little to address the real risk that claims 

for child benefits will fail because the law does not recognize the complex and varied 

responses women have to sexual violence. Thus, the rape clause could again classify women 

as deserving or undeserving based on their response to sexual violence. The Court of Appeal 

fails to interrogate these assumptions.  

IV. Conclusion 

The ‘two child limit’ is one example in a larger trend of a decade long policy of austerity. It 

engrains stereotypes and violates the right to equality of mothers in poverty. Future equality-

based poverty litigation must emphasise the role of gender discrimination in perpetuating 

women’s poverty, especially women in poverty who have children. Legal arguments must 

emphasise not only the financial hardships imposed by a reduction in social benefits but stress 

the synergy between status and economic inequality. Women’s poverty is greater than 

material deprivation but is an interlocking web of material deprivation, negative stereotypes 

and cultural attitudes, exclusion and silencing and oppressive structures. Social benefits laws, 

regulations and policies must break that web rather than reinforce it. A greater appreciation 

of the complexity women’s poverty and the stereotypes on gender, reproduction and poverty 

that can be embedded in law can mark out a stronger role for courts all the world in in 

adjudicating economic and social law and policy cases. 

 

 

 

 

 

 
                                                        
78  Jennifer Temkin et al, “Different Functions of Rape Myth Use in Court: Findings from a Trial Observation Study” 
13(2) Feminist Criminology 205 (2018). 
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Abstract 
There are many mergers which are presumed to have an anti-competitive 

effect upon the market but are beneficial to the economy. However, the 

presumption of anticompetitive effects serves as a barrier against the 

approval of such mergers. The failing firm doctrine provides a defence to 

such mergers, if one of the firms is failing. This defence is not yet present in 

India. However, the ‘possibility of a failing business’ is only one of the factors 

to be taken into consideration by the Competition Commission of India, 

while determining the appreciable adverse effect of a combination. 

Moreover, it is upon the discretion of the Commission to do so. The paper, 

therefore, attempts to analyse the current position of the failing firm 

doctrine in India and in light of the same, highlights certain existing lacunas 

in the current legal framework with regard to the doctrine. The paper argues 

that incorporation of the doctrine as an explicit defence under Indian laws 

would be more beneficial than the current position of the doctrine in India. 

The paper further highlights the implications of doing so, while providing 

suggestions to fill the existing lacunas. 
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I. Introduction 

Competition Law aims to achieve certain objectives such as enhancing economic 

development, upholding healthy competition in the market and creating a fair and level 

playing field for all the payers in the market.1 One of the methods through which competition 

law achieves these objectives is through merger control mechanisms. These mechanisms are 

to regulate any mergers that could potentially have an anti-competitive effect upon the 

relevant market. Throughout the world, many jurisdictions provide for defences to those 

mergers which are likely to have an anti-competitive effect upon the relevant market.  

One of such defences is the ‘failing firm defence’. Originating from the failing firm doctrine, 

this defence has gained international recognition. India has tried to incorporate the idea 

behind the failing firm defence under section 20(4)(k) and 20(4)(m) of the Competition Act of 

2002, nonetheless, it is still not a defence per se but a mere factor to be considered by the 

Competition Commission of India (hereinafter referred to as 'CCI’) while determining 

appreciable adverse effect of a combination. The researchers seek to analyse this doctrine in 

light of the current legal framework in India, by assessing its current position, prospects and 

future challenges. For the purposes of such analysis, a comparative study of the use of this 

doctrine under the American law and the Indian law is conducted. This comparison will help 

in providing insights with regard to how this doctrine can play out as a defence in merger 

control and whether having such a defence can be beneficial in the Indian context or not.  

II. The Failing Firm Defence  

2.1 The Failing Firm Doctrine: What it is 

According to Sotiroff2, this doctrine holds that- 

“…an acquired or to-be-acquired firm which is in a “failing” condition, or the acquiring 

corporation, may interpose this condition as a defence to any prosecution under 

                                                        
1 Anam Rais Khan, “Failing Firm Defence in Merger Control: Assessing Position, Prospects and Challenges in India” 
3 Indian Competition Law Review (2018). 
2 Philip Sotiroff, “Federal Antitrust Law-Mergers-An Updating of the Failing Company Doctrine in the Amended 
Section 7 Setting” 61 Michigan Law Review 566 (1963). 
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section 7 seeking to prevent or undo the acquisition of the failing company’s stock or 

assets by the other.”3 

In simpler words, the doctrine suggests that a merger which would otherwise be disallowed 

because of its anti-competitive effects on the relevant market should be allowed when the      

acquired firm is in a “failing” condition, provided that other requisites are fulfilled. These 

requisites are further highlighted later in this chapter. This doctrine is used as a defence when 

a merger could potentially have an anti-competitive effect on the relevant market. In India, 

though this doctrine exists in a way, it is not a defence per se. Under American Law, however, 

it is a well-established principle of law and exists as a well-articulated defence.4 

2.2 Rationale 

The general rationale behind the failing firm doctrine is to maintain market efficiency and to 

prevent any further losses to the relevant market. The rationale behind this doctrine can be 

studied under three headings. The first two, as provided by Friedman in his article5 are the 

‘competitive rationale’ and the ‘hardship rationale’. The third one is the ‘economic rationale’, 

provided in a caveat published by the Virginia Law Review.6 

The competitive rationale suggests that the merger cannot lessen the competition and 

therefore cannot have any anti-competitive effects on the relevant market because one of the 

firms is in financial distress. This rationale relies upon the assumption that the acquisition of 

a firm going out of business cannot have any detrimental effects upon the competition. Apart 

from being called naïve7, this rationale has also been criticized on the ground that it presumes 

lack of effects upon the competition and such a presumption is not always valid.8 The hardship 

rationale revolves around the consequences of business failure. Friedman suggests that one 

of the justifications given for a failing firm defence is a concern for the stakeholders of the 

                                                        
3 Ibid.  
4 Id. at 581. 
5 Richard D Friedman, “Untangling the Failing Company Doctrine” 64 Texas Law Review 1375 (1986). 
6 “Horizontal Mergers and the Failing Firm Defence under Section 7 of the Clayton Act: A Caveat” 45 Virginia Law 
Review 421 (1959). 
7 Supra note 5 at 1377. 
8 Supra note 2 at 577. 
Sotiroff suggests that a failing firm merger can still produce ‘anti-competitive consequences’. He further goes on 
to list six anti-competitive effects of failing firm mergers. 
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company if that company fails completely.9 The ‘economic rationale’ relies upon the 

assumption that the failing firm doctrine prevents potential bankruptcies. This is also, 

presumably, desirable since prevention of bankruptcies minimizes losses to the stakeholders. 

2.3 Ex-ante vs Ex-post facto 

While studying merger regulations or antitrust laws, it is important to understand the 

difference between the ex-ante operation of laws and ex-post facto operation of laws. Most 

dictionaries do not define these terms. However, in the simplest of words, ex-ante means 

making a decision on the basis of assumptions or calculations.10 A merger may not have any 

anti-competitive effects when scrutinized by a regulating agency, however, the regulating 

agency can disapprove of the merger based on the assumption that it may have anti-

competitive effects. Ex-post facto means making a decision after an event has happened.11 

Cases related to abuse of dominance are dealt with ex-post facto. 

2.4 Elements of the failing firm defence 

The fundamental elements that need to be present while establishing a failing firm defence 

are as follows- 

Firstly, the failing firm is in such a deteriorating financial condition that in the absence of the 

merger, the firm will fail and therefore its assets would exit the relevant market.  

Secondly, the failing firm should not be able to reorganize or revive its failing business.  

Thirdly, there should be no other pro-competitive alternatives available.  

These have originated from various cases12 and then subsequently were enshrined in the law.13 

Though there have been many cases which have added more elements14, the ones that are 

                                                        
9 Supra note 5 at 1377. 
10 Colin McIntosh, Cambridge Advanced Learner’s Dictionary (Cambridge University Press, 4th edn, 2013).   
Ex ante has been defined as ‘calculated or existing before a particular event’ 
11 Henry Campbell Black, Black’s Law Dictionary 662 (West Publishing Co, 4th edn, 1968). 
Ex post facto has been defined as ‘after the fact’. 
12 Martin F III Connor, “Section 7 of the Clayton Act: The Failing Company Myth” 49 Georgetown Law Journal 84 
(1960).  
Connor examines the cases which led to the formation of the defence at page 90.  
13 Supra note 2 at 583. 
14 Supra note 1 at 70. 
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the most important to establish the defence are three mentioned above, which have 

remained the same throughout, since 1930. 

III. Current Position of Failing Firm Defence in India 

The Competition Act, 2002 was enacted by the parliament of India to prevent the activities 

that have an adverse effect on competition in India.  All the provisions of the Act should be 

read in the light of the preamble which states that-  

“An Act to provide, keeping in view of the economic development of the country, for 

the establishment of a commission to prevent practices having adverse effect on 

competition to promote and sustain competition in markets to protect the interests of 

consumers and to ensure freedom of trade carried on by other participants in markets, 

in India, and for matters connected therewith or incidental thereto.”15 

Combinations are dealt with under the Indian Competition Act, 2002 under section 5.16 It 

provides thresholds17 to be met by the enterprise for it to be classified as a combination. These 

thresholds are very important as there is a mandatory notice filing requirement under the 

act.18   

It is essential to note that a combination analysis is always an ex-ante analysis of the factors 

which may reduce the competition in the market if such a combination is allowed by the 

regulating authorities.19 An ex-ante analysis is constrained by the limited information 

available.20 

                                                        
15 Competition Act 2002, (Act 12 of 2003), Preamble. 
16 Id., s. 5.  
The section provides that acquisition of enterprises by person(s) or mergers or amalgamation of enterprises will 
be a combination if it meets certain provided thresholds.  
17 Section 5 of the Competition Act, 2002 provides for thresholds which have now been revised pursuant to 
notification no. S.O. 675(E) issued by the Central Government in 2016. 
18 Supra note 15, s. 6(2). 
The section provides that any person or enterprise proposing to enter into a combination has to give a notice in 
the prescribed form with prescribed fees to the CCI within 30 days. 
19 Supra note 1 at 72. 
20 Marco Ottavian & Abraham L. Wickelgren, “Ex ante or ex post competition policy? A progress report” 29 
International Journal of Industrial Organization 3 (2011). 
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India has slowly begun to recognize the ‘failing firm doctrine’. The concept has been 

incorporated in the Competition Act, 2002. To determine whether a combination would have 

an appreciable adverse effect on competition in the relevant market, the CCI shall consider 

many factors specified under section 20(4) of the Act.21 One of the factors specified is the 

‘possibility of a failing business’, as given in sub-clause (k).22 It is important to note that under 

the Competition Act, even though this section makes it mandatory for the CCI to consider any 

or all factors provided under section 20(4), it is upon the discretion of the CCI to allow those 

factors to be used as a defence.  In other words, the CCI could disapprove a merger fulfilling 

the elements of the failing firm defence. Fortunately, such a scenario may not have occurred 

yet, nonetheless, it is contended that incorporating the doctrine as an explicit defence could 

prevent such a scenario. 

Under the same section, India has also tried to incorporate the general rationale behind the 

failing firm doctrine i.e. to determine whether a combination having an anti-competitive effect 

upon the market, could benefit the economy or not.23 

3.1 What would constitute ‘failing’ under section 20(4) (k)?  

It is necessary to determine what would constitute a failing business in order to understand 

section 20(4) (k) of the Competition Act, 2002. The act does not define the term; therefore it 

is necessary to define the term in the light of other provisions. Khan24 attempts to define the 

term ‘failing firm’ by comparing it with the definition of a ‘sick company’ under the Companies 

Act 2013. The same has been used by the researchers to understand what the term ‘failing’ 

could mean.  

Under the American FTC Horizontal Merger Guidelines of 2010 (hereinafter referred to as “FTC 

Guidelines”), the term ‘failing’ has not explicitly been defined. Nonetheless, upon a perusal of 

section 11 of the FTC Guidelines, a deduction could be made that ‘failing’ indicates declining 

competitive significance i.e. the projected market share and the significance of such a firm is 

zero. 

                                                        
21 Supra note 15, s. 20(4). 
22 Supra note 15, s. 20(4)(k). 
23 Supra note 15, s. 20(4)(m). 
24 Supra note 1 at 69. 
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Chapter XIX of the Companies Act, 2013 dealt with the revival and rehabilitation of sick 

companies. This chapter replaced the provisions of the Sick Industries Companies (Special 

Provisions) Act, 1985. Section 253(1) of the Companies Act25 provided that a company which 

has failed to pay or secure a debt amounting to 50% or more of its outstanding debt within 30 

days of demand notice, may be declared as a sick company by NCLT. The definition of sick 

company, therefore, changed from the previous definition of ‘sick industrial company’ under 

Sick Industrial Companies Act (Special Provisions) Act, 1985 which was based on the ‘net 

worth’26 basis, to inability to pay dues to its creditors within 30 days of demand notice. 

However, chapter XIX of the Companies Act of 2013, has been omitted by the Insolvency and 

Bankruptcy Code of 2016.27 Nonetheless, the argument still remains that the CCI can consider 

a ‘sick company’ as a failing firm, provided the term is defined. 

Another aspect that needs to be taken into consideration is the abovementioned Insolvency 

& Bankruptcy Code of 2016. The Code is a consolidated mechanism to resolve issues of 

bankrupt companies and simultaneously take into consideration the interest of all the 

stakeholders. If a business is undergoing bankruptcy or insolvency proceedings under the 

code, an argument could be made that the CCI should consider it to be a failing firm. The CCI, 

before passing an order relating to the acquisition of Essar Steel Limited by ArcelorMittal India 

Pvt. Ltd. while participating in the insolvency resolution process under the Code, considered 

the factors mentioned under section 20(4) 28, one of which could have been the ‘possibility of 

a failing business’ under section 20(4)(k) as Essar Steel Limited was under severe financial debt 

during the time of acquisition.29 

3.2 What would constitute ‘possibility’ under section 20(4)(k)? 

                                                        
25 Prior to its omission, section 253(1) of the Companies Act, 2013 provided that if a company is unable to pay 
50% or more of its outstanding debt within 30 days, then any creditor can file an application along with evidence 
of such default, at the Tribunal for it to determine that the company should be declared as a ‘sick company’. 
26 Prior to its repeal, section 3(o) of the Sick Industrial Companies (Special Provisions) Act, 1985 provided that a 
company(registered for more than five years) is a ‘sick industrial company’ if at the end of any financial year, its 
accumulated losses equal to or exceed its entire net worth. 
27 Insolvency and Bankruptcy Code, 2016 (Act 31 of 2016), s. 255. 
The Eleventh Schedule in the Code provides for the omission of sections 253-269 of the Companies Act 2013. 
28 Competition Commission of India, Order dated 18.09.2018 in Combination Registration No. C-2018/08/593. 
29 PTI, “CCI Approves ArcelorMittal’s Acquisition of Essar Steel”, The Economic Times, September 20 2018 
available at https://economictimes.indiatimes.com/industry/indl-goods/svs/steel/cci-approves-arcelormittals-
acquisition-of-essar-steel/articleshow/65889422.cms?from=mdr (last visited on December 12 2019) 

https://economictimes.indiatimes.com/industry/indl-goods/svs/steel/cci-approves-arcelormittals-
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The term ‘possibility’ under section 20(4)(k) has not been defined under the Competition Act, 

2002. The question, therefore, arises as to what the term ‘possibility’ could mean. The term 

‘possibility’ can denote anticipation of a probable failure.30 This could mean that a mere 

possibility that a business would fail in the future is enough for it to be considered under 

section 20(4)(k) of the Competition Act, 2002.  

As stated above, merger control is always ex-ante in nature, and therefore assumptions are 

made whether or not such a merger could have an appreciable adverse effect in the future or 

not. Since the term ‘possibility’ has not been defined under the Competition Act, 2002 an ex-

ante analysis of probable failure of a business could also mean a remote possibility or in the 

far-off future. This is unreasonable as given an extremely long period of time, any company 

could fail. It is, therefore, necessary for India to set up certain parameters to clearly 

understand what probable failure of a business could mean, however, it should relate to such 

probable failure in the near future. It should relate to a ‘reasonable probability’ of failure and 

not a mere possibility.31 

3.3 What would constitute ‘business’ under section 20(4) (k)? 

It is not necessary to define the term business, as section 20(4) only deals with combinations. 

Combinations include a person32, an enterprise33 or a group of enterprises34, as defined under 

the Competition Act of 2002. Ipso facto, ‘business’ would mean to be any of the three.  

IV. Position of Failing Firm Defence in USA 

Under the U.S. Antitrust Law, the Failing Firm Doctrine exists as a defence against a claim of 

violation of section 7 of the Clayton Act.35 It is the Horizontal Merger Guidelines36 issued by 

                                                        
30 Supra note 1 at 72. 
31 Margarida Afonso, “A Catalogue of Merger Defences under European and United States Antitrust Law” 33 
Harvard International Law Journal 1 (1992); Richard E Low, 'The Failing Company Doctrine Revisited' 38 Fordham 
L Rev 23(1969). 
32 Supra note 15, s. 2(l). 
33 Supra note 15, s. 2(h). 
34 Supra note 16. 
35 Clayton Act, 1950, s. 7.  
Section 7 of the Clayton Act prohibits such acquisition of stocks or assets by a person which may substantially 
lessen the competition or tend to create a monopoly.  
36 Horizontal Merger Guidelines, 1992. 
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the Federal Trade Commission and the U.S Department of Justice that deals with failing firm 

defence. Specifically, section 5 of the FTC Guidelines of 1992, titled ‘Failure and Exiting Assets’, 

is where the defence is mentioned. The same is discussed under section 11 of the 2010 FTC 

Guidelines. The rationale behind the defence lies in the assumption made by the Commission 

that if the target firms “fails” and the assets of that firm are to exit the relevant market, then 

it will be highly unlikely for such a merger to create or enhance market power.37 The 

Commission believes that market performance would be worse if the merger was to be 

blocked and the assets of the failing firm were to leave the relevant market. 

Apart from the Guidelines, the American Courts have also played an important role in the 

development of this doctrine. Two of the most important legal precedents with regard to the 

failing firm defence are the International Shoe case38 and the Publishing House Co. case.39 In 

fact, it is the former which is commonly cited as the origin of the failing firm defence.40 The 

Court in International Shoe held that for the failing firm defence to be applied, firstly, the 

failing firm should be facing ‘grave probability of business failure’ and secondly, that there is 

‘no other prospective buyer’ other than the acquiring firm present in the relevant market. 

Thereafter in 1969, the Court in Citizen Publishing Co., upheld the two requirements in the 

International Shoe case and added a third requirement for the application of failing firm 

defence i.e. prospects of successful reorganization must be ‘dim or non-existent’. These 

                                                        
The Guidelines were first issued by the FTC and the DOJ in 1968. Thereafter, the Guidelines were revised multiple 
times – 1982, 1984, 1992, 1997 and 2010. 
37 Id., s. 5.0. 
38 International Shoe Co v FTC, (1930) 280 US 29. 
The case involved the acquisition of capital stock of McElwain Company by the International Shoe Company. The 
Court went on to hold that there was no violation of section 7 of the Clayton Act because one, there was no 
substantial competition between the firms and two, since the firm was anyway “failing” the prospect of future 
competition was eliminated. The Court believed that the merger was motivated by a desire of preventing any 
sort of injury to the stockholders and also to prevent any other further consequences of business failure. It is also 
one of the few cases where the Court accepted the Failing Firm Defence. 
39 Citizen Publishing House Co v United States, (1969) 394 US 131. 
The case involved a merger between two newspapers. The Court went on to hold that, inter alia, section 7 of the 
Clayton Act was violated and while narrowing down the requirements for the Failing Firm Doctrine even further, 
the Court rejected the contention that Star was a failing company and therefore went on to hold that the 
requirements for the defence were not met. 
40 Richard A Wiley, “The Failing Company: A Real Defence in Horizontal Merger Cases” 41 BU L Rev 495(1961); 
Marc Blum, “Failing Company Discriminant Analysis” 12 Journal of Accounting Research 1(1974); Irene R Diamant, 
“The Failing Company Doctrine since General Dynamics: More Than Excess Baggage” 47 Fordham Law Review 
872 (1979). 
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requirements tend to indicate that a firm would cease to exist from the relevant market if the 

merger did not rescue it. The Congress also explicitly acknowledged that failing firm doctrine 

exists as a defence to otherwise unlawful mergers or acquisitions under Section 7 of the 

Clayton Act.41 However, the Courts while adopting a ‘rule of reason’ approach to these cases, 

assumed that there can be cases where a failing firm can be acquired without violating section 

7 of the Clayton Act.42 

4.1 FTC Guidelines 

Though one of the most widely recognized defences under Section 7 of the Clayton Act, it is 

also one of the least successful ones.43 This is due to the highly restrictive prerequisite 

conditions that need to be fulfilled for a failing firm defence claim to be accepted. Under the 

FTC Guidelines of 1992, there are four conditions that need to be fulfilled before such a claim 

can be entertained. Firstly, the allegedly failing firm should be unable to meet its financial 

obligations in the near future.44 Secondly, it should not be able to reorganize itself successfully 

under Chapter 11 of the Bankruptcy Act.45 Thirdly, the allegedly failing firm should have had 

made unsuccessful good-faith efforts to seek alternative offers of acquisition of its assets so 

that its tangible and intangible assets remain in the relevant market and therefore pose a less 

severe danger to competition than the current merger.46 Fourthly, in the absence of the 

current merger, the assets of the allegedly failing firm would exit the relevant market.47 

It is, however, essential to note that in the revised 2010 FTC Guidelines, the abovementioned 

fourth condition is absent.48 Since exiting assets is not an explicit requirement, it can be said 

                                                        
41 The Senate, “Report on the 1950 Amendments to section 7 of the Clayton Act” S. REP. NO. 81-1775 (1950). 
42 Edward O. Correia, “Re-examining the Failing Company Defence” 64 Antitrust Law Journal 3 (1996).  
The Court in Citizen Publishing Co case, specifically made this assumption. 
43 Lauren N. Norris, American Bar Association Lawyers Division The 101 Practice Series: Breaking Down the Basics 
(American Bar Association, 2010). 
There are very few cases where the Courts have held a firm to be “failing” under the Failing Firm Doctrine. See 
Citizen Publishing House Co v United States, (1969) 394 U.S. 131; Farm Journal Inc v FTC, (1956) 53 FTC 26; Crown 
Zellerbach Corp v FTC, (1957) no. 6180. The Court did not accept the defence in these cases. 
44 Supra note 37.  
45 Ibid. 
Chapter 11 of the Bankruptcy Code (11 U.S. Code Title 11 – Bankruptcy) s 1101-1195, deals with reorganization 
of bankrupt firms. 
46 Supra note 44. 
47 Ibid. 
48 Horizontal Merger Guidelines, 2010, s. 11.  
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that the 2010 Guidelines are more relaxed in comparison to the 1992 Guidelines. An argument 

could be made that the assets of the failing firm would exit the market, if the first three are 

fulfilled, however, the absence of an explicit condition does leave room for further 

interpretation. 

4.1.1 Failing Division Defence 

The FTC Guidelines also provide for the Failing Division Defence.49 The rationale remains the 

same whereas the prerequisite conditions differ. Under 1992 FTC Guidelines, firstly, upon 

applying the appropriate the cost allocation rules, the allegedly failing division must have a 

negative cash flow. Secondly, in the absence of the current merger, the assets of the failing 

division would exit the market. Thirdly, the owner of the failing division must have complied 

with the abovementioned second prerequisite condition under section 5.1. The 2010 

Guidelines, like the failing firm defence, removed the third condition and are, therefore, more 

relaxed.  

V. Comparative Analysis 

The failing firm doctrine in India is not as developed as in the USA. Whereas the USA has been 

having cases since 193050, Indian law with regard to failing firm defence hardly has any and 

itself is quite young. As mentioned above, the FTC Guidelines deal with failing firm defence in 

the USA, however, in India, it is the Competition Act and the Companies Act. The FTC 

Guidelines’ sole focus is to prevent the exit of the assets of the failing firm to maintain 

efficiency in the competition and therefore even allows an acquisition which will otherwise 

violate Section 7 of the Clayton Act.51 In other words, it can be said that American Law provides 

for a well-established “defence”52 whereas the Indian Law states that a possibility of a failing 

business is merely a factor to be taken into consideration by the CCI while determining the 

appreciable adverse effect of combinations upon the relevant market.53 Therefore, a failing 

                                                        
49 Id., s. 5.2. 
50 Supra note 5 at 1375. 
51 Supra note 48. 
52 Richard E. Low, “The Failing Company Doctrine: An Illusive Economic Defence Under Section 7 of the Clayton 
Act” 35 Fordham Law Review 425 (1967); Paul Lorenza, “Section 7 of the Clayton Act and the Failing Company: 
An updated Perspective” 65 Virginia Law Review 5 947-970 (1979). 
53 Supra note 22. 



2 TNNLU LR 2 (2019) Bilaney and Ganesh 
 

 26  
 

firm being acquired is not a defence per se under the Indian Law and it is upon the CCI’s 

discretion to determine whether it can be used as a defence against violation of merger 

control provisions or not, depending upon the particular case at hand. 

Neither of the jurisdictions defines the term “failing”. As far as the FTC Guidelines are 

concerned, the very first prerequisite condition is that the failing firm in question should be 

unable to meet its financial obligations.54 Due to the silence of American Laws on the meaning 

of “failing”, it can be deduced that a firm which is failing, is unable to meet its financial 

obligations. Whereas under Indian Law, the prior provisions provided that a ‘sick company’ is 

any company which is unable to secure any debt amounting to 50% or more of its outstanding 

debt within 30 days. The Indian Law, therefore, did provide a strict threshold for 

determination of a ‘sick company’, however, it’s not operational anymore. Therefore, 

currently, no legal definition of ‘sick companies’ exists in India. Nonetheless, ignoring the old 

threshold, a sick company under the Companies Act was also a company which is unable to 

meet its financial obligations. Therefore, though the American Law does not provide a 

threshold, the core idea behind what a ‘failing firm’ or a ‘sick company’ is, under respective 

jurisdictions, inter alia, remains the same i.e. inability to meet its financial obligations. 

As mentioned above, currently Indian Law has no provisions for revival or rehabilitation of 

failing companies anymore55 like Chapter 11 of the Bankruptcy Code in the USA. It’s difficult 

to determine what the intention of the Indian legislature was for putting section 20(4)(k) as, 

inter alia, no law pays heed to the retention of assets in the relevant market of the failing firm. 

India also is not concerned whether there are any less anti-competitive alternatives available. 

What India has tried to do, as mentioned above, is encapsulate the general rationale behind 

the failing firm doctrine i.e. to determine whether the merger with anti-competitive effects 

will have more pros than cons.56 However, the CCI just has to consider this merely as a factor 

and is not legally bound to allow the merger. The important issue to address over here is the 

lack of strict guidelines or thresholds upon which the CCI can rely on to allow a failing firm 

merger which, though has an anti-competitive effect, can still benefit the economy and the 

society. It can, therefore, be concluded that the Indian Law does not effectively consider the 

                                                        
54 Supra note 48. 
55 Supra note 27. 
56 Supra note 22. 
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position of failing firms with regard to merger control and is in need of adopting well-

established guidelines. Implications of having well-established guidelines will be highlighted 

in the next chapter.  

VI. Implications and Challenges 

Since Indian Law with regard to failing firm doctrine is itself quite young and underdeveloped, 

it can be difficult to determine what the market implications can be of India having well-

established guidelines. However, after looking at the USA, it can be predicted what the 

implications of having well-established guidelines can be. Currently, the Competition Act only 

provides that the CCI has to consider the factors provided in section 20(4). Whether or not the 

merger will be allowed, will be upon their discretion. This can be prevented by providing strict 

and well-established guidelines, and also by providing the definitions of the terms mentioned 

above. These guidelines can be strict in nature, thereby, only allowing those combinations 

which, firstly, fulfill the previously mentioned criteria57 and secondly, adhere to the rationale 

behind the failing firm doctrine while being in conformity with the Preamble of the 

Competition Act. Adhering to the rationale behind the failing firm doctrine is important 

because mechanically applying the conditions that need to be fulfilled may not lead to the 

economy benefiting from such a combination which will help in preventing any misuse of the 

doctrine.58 

The core idea behind allowing a claim of failing firm defence is that the merger will benefit the 

economy and maintain market efficiency.59 There are two scenarios that can happen; one, the 

failing firm exits the market and so do its assets or two, the failing firm is acquired and its 

assets remain in the market. Provided that all the elements of the failing firm defence are met, 

in the former case the consequences could be first, the stakeholders of the failing firm are 

harmed since they are left unpaid. Secondly, the product of the failing firm leaves the market 

and therefore consumers’ choices are more restricted. Thirdly, if the firm fails, then it will have 

an impact on the employment sector since all its employees would be unemployed. In the 

                                                        
57 The elements mentioned in Chapter 2.4 need to be present for the application of the failing firm defence. 
58 Kyle DiGangi, “Cutting the Financial Fat From the Failing Firm Defence: Refocusing the Failing Firm Defence on 
Antitrust Law” 86 St John's Law Review 1(2012); Troy Paredes, “Turning the Failing Firm Defence Into a Success: 
A Proposal to Revise the Horizontal Merger Guidelines” 13 Yale Journal on Regulation (1996). 
59 Fred S. McChesney, “Defending the Failing-Firm Defence” 65 Nebraska Law Review (1986). 
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latter scenario, however, these consequences can be avoided. It is, therefore, necessary to 

provide well-established guidelines that explicitly specify one, conditions for the application 

of the defence and two, are in conformity with the Preamble of the Competition Act, 2002. In 

addition to this, there is a necessity to define the term ‘failing’ under section 20(4)(k). This will 

further prevent the misuse of the defence. 

VII. Concluding Remarks 

India has fine merger control regulations, however, there are certain aspects that need to be 

addressed. India has slowly begun to recognize the failing firm doctrine, as seen in section 

20(4)(k) of the Competition Act, 2002. Under this Act, the possibility of a business failing is 

merely a factor to be considered by the CCI but not an explicit defence. This doctrine has 

already been accepted as a defence internationally but India has not recognized the same as 

a defence. One of the reasons for this could be that the CCI may not have had experience in 

dealing with cases involving this doctrine. Therefore the CCI must already have well-

established guidelines to prevent any future instances where this doctrine may be applicable.  

As discussed in the previous chapter, there needs to be a change in the current legal 

framework. This can happen by making the failing firm doctrine an explicit defence by 

providing well-established guidelines. These guidelines need to- 

Firstly, specify the conditions for the application of the failing firm defence. Secondly, adhere 

to the rationale behind the failing firm doctrine. Thirdly, respect and conform to the Preamble 

of the Competition Act, 2002. 

In addition to this, the term ‘failing’ under section 20(4)(k) also needs to be defined clearly, to 

prevent any probable misuse of this doctrine. 
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Abstract 
The idea behind conferring personhood to ecological entities is to emphasise 

on the need to conserve environment for its own intrinsic value rather than 

to conserve environment for the benefit of humans. However, the modalities 

of any new environmental measure must be assessed to prevent any 

unintended adverse impact on environment.  

Environmental personhood, if conceptualised and enforced incorrectly, can 

lead to unfavourable outcomes such as excluding indigenous groups and 

other interested parties from making representations in courts.  

This essay would analyse the modalities and impacts of granting personhood 

and rights of nature as experienced in different jurisdictions, particularly in 

Ecuador, New Zealand and India, with particular focus on Uttarakhand High 

Court judgments. It would analyse how the content and enforcement of 

environmental personhood differs across jurisdictions. 
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I. Introduction 

Climate change is real. Global warming is likely to reach 1.5°C above pre-industrial levels 

between 2030 and 2052, if it continues to increase at the current rate. While the increase of 

1.5°C may not seem large enough, many regions in continental Europe and Arctic witnessed 

extremely higher temperature than usual, setting unprecedented records in the July heat 

waves.  

The recent IPCC Report on Global Warming highlighted that the risks from climate change are 

more hazardous if the rise in temperature is 2° C rather than 1.5° C. In order to limit the rise 

to 1.5° C, governments need to take a slew of measures including rapid reduction in carbon 

and non-carbon emissions, mitigation and adaptation measures. The Report, however, 

pointed out that even if the countries meet nationally stated mitigation objects under the 

Paris Agreement, it would not be sufficient to limit global warming to 1.5° C.1  

It is trite that the current measures taken up by the governments are not sufficient to tackle 

climate change. Innovative approaches to financing, technology and policy instruments have 

been proposed to address environmental concerns.  

In this context, countries such as Bolivia, Columbia, Ecuador, New Zealand, and India and 

United States of America to a certain extent, have conferred rights and duties akin to a juridical 

person on ecological entities like rivers and forests.  

The idea behind conferring personhood to ecological entities is to emphasise on the need to 

conserve environment for its own intrinsic value rather than to conserve environment for the 

benefit of humans. While eco-centric approach as opposed to an anthropocentric approach is 

appreciated more in environmental law, the modalities of any new environmental measure 

must be assessed to prevent any unintended adverse impact on environment.  

This essay would analyse the modalities and impacts of granting personhood and rights of 

nature as experienced in different jurisdictions. It would analyse how the content and 

enforcement of environmental personhood differs across jurisdictions. Finally, it would 

                                                        
1 Intergovernmental Panel on Climate Change, Global Warming of 1.5° C (IPCC, Switzerland, 2018).  
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conclude with how to best use the tool of environmental personhood for conservation of 

environment and how any unintended adverse consequence on environment can be avoided.  

II. Legal Personhood as a Concept 

Personhood is associated with a certain bundle of rights and duties, the most significant one 

being the capacity of the subject to exist on its own as an independent legal entity.2 

Historically, not every human inhered personhood. Slaves in ancient Roman society possessed 

imperfect personality as they were objects of ownership.3 The Anglo-American common law 

concept of coverture denied married women distinct personality from their husbands. 

Thus, having personhood is important, not only because it inheres certain rights and duties in 

an individual, but it also gives an individual a standing in society. As explained by Holland, 

rights not only reside in a person, but they are also available against another.4   

With progression of time, the concept of juristic person grants personhood to even inanimate 

objects such as idols, ships and corporations through legal fiction. The distinction between a 

natural person and an artificial/juristic person, however, is still maintained across Western 

jurisdictions.5 Only humans are attributed with natural personality.6  

Salmond distinguished between natural and juristic persons. He regarded natural persons as 

those who are endowed with personality on virtue of being a human being, whereas a juristic 

person is conferred personality by way of legal fiction. Thus, according to Salmond, a person 

can be a bearer of rights and duties if it is capable of having interests which the law requires 

to be protected from the acts of others.7  

An entity need not be a legal person to possess rights. According to the interest theory of 

rights, interests of certain entities can be protected by enjoining duties on others. An entity 

holds a right when there exists a duty correlative to that right, which protects the interest of 

                                                        
2 Black’s Law Dictionary defines a 'person' as “any being whom the law regards as capable of rights and duties.” 
3 Alan Watson, Roman Slave Law, 46–47 (1988).  
4 Thomas Erskine Holland, Elements of Jurisprudence (Oxford: Clarendon Press, 5th ed., 1890).  
5 Susan Rasmussen, “Personhood, Self, Difference and Dialogue”, 3 IJL. DIA. SCI 1. (2008).   
6 Jessica Berg, “Of Elephants and Embryos: A Proposed Framework for Legal Personhood”, 59 HAS. L. J. 369 
(2007). 
7 John W. Salmond, Jurisprudence 224 (4th ed., 1913). 
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the right-holder.8 Thus, rights can be attributed to an entity without necessarily conferring it 

with legal personality. This is applicable in the case of rights of nature where certain natural 

entities are made bearer of rights9 as opposed to environmental personhood where natural 

entities are granted personhood by creation of law.10 

III. Conception of Environmental Personhood 

Professor Christopher Stone in his famous article, ‘Should Trees Have Standing? – Toward 

Legal Rights for Natural Objects’ proposed that natural objects should be bearer of rights in 

their own capacity. The content of these rights need not be same as those of human beings. 

Natural objects should have legal standing in courts. The proceedings would be conducted in 

the name of ecological entities while being represented by their legal guardians. The courts 

would address injuries to environment directly, rather than addressing injuries to natural 

persons as users of environment. Moreover, environment itself would be beneficiary to any 

favourable judgment or damages awarded therein.11  

The dissenting opinion of Douglas J., in Sierra Club v. Morton is symbolic in the rights of nature 

movement. He drew inspiration from Professor Stone`s article and opined that litigation can 

be initiated in the name of inanimate objects itself to address environmental injuries. With 

respect to the question as to who would represent nature in court, he pointed out that "those 

who have [an] intimate relation with the inanimate object about to be injured, polluted, or 

otherwise despoiled are its legitimate spokesmen.”12  

The judgment, however, failed to address several aspects. It is not clear whether the valley as 

a whole or its specific constituent ecological units would be granted rights. The judgment also 

did not specify the body of rights that the nature would possess and how they would be 

enforced in courts.13 

                                                        
8 Kramer, Refining the Interest Theory of Rights 32 (1975).   
9 This would be elucidated in the Section where the paradigm of Rights of Nature in Ecuador is analysed.  
10 This would be elucidated in the Section where the paradigm of Environmental Personhood in New Zealand is 
analysed. 
11 Christopher D. Stone, “Should Trees Have Standing? - Toward Legal Rights for Natural Objects” 45 S. CAL. L. 
REV. 450 (1972).   
12 Sierra Club v. Morton, 405 U.S. 727 (1972).   
13 Jonathan Z. Cannon, Environment in the Balance: The Green Movement and the Supreme Court (Harvard 
University Press, London, 2015).   
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Rights of Nature: Implementation 

Rights of Nature have been recognised in various jurisdictions. This Paper would analyse 

modalities of rights of nature in Ecuador, India and New Zealand. Not all countries grant rights 

to nature through legal personhood. Bolivia and Ecuador have granted constitutional rights to 

nature without attributing personhood. The nature, content and enforcement of rights of 

nature would be analysed in detail in this section. 

Ecuador 

In 2008, Ecuador became the first country to recognise broad substantive rights for nature. 

Chapter 7 of the Ecuadorian Constitution enshrines rights for nature, “nature…has the right to 

exist, persist, maintain and regenerate its vital cycles, structure, functions and its processes in 

evolution.”14 

Article 73 enjoins the State to “apply precaution and restriction measures in all activities that 

can lead to the extinction of species, the destruction of the ecosystems or the permanent 

alteration of the natural cycles.” 

These constitutional rights can be directly enforced in courts. Right for nature specifically 

allows for broad standing to bring challenges, “any person, community, nation or nationality 

may require the public authority to comply with the rights of nature” (Article 71).  

It must be pointed out that Ecuador has not granted legal personhood to nature. It has simply 

made it a bearer of rights. However, it has certainly made a shift towards eco-centric approach 

in environmental constitutionalism as opposed to anthropocentric approach of human 

environmental rights.  

Kauffman and Martin analysed how these rights were enforced through court decisions from 

the period of 2008 to 2015. It was found that the environmental groups have been highly 

unsuccessful in enforcing environmental rights against important government projects. Courts 

have a record of ruling in favour of the government backed projects for the nation`s 

‘development.’15  

                                                        
14 The Constitution of the Republic of Ecuador, 2008. 
15 Craig M. Kauffman and Pamela L. Martin, “Testing Ecuador’s Right of Nature: Why Some Lawsuit Succeed and 
other Fail” Paper Presented at the International Studies Association Annual Convention (2016).  
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For example, in the Condor-Mirador case, the Ministry of Non-Renewable Natural Resources 

and Ecuacorriente, a Chinese corporation were sued for an open-pit mining project in Amazon 

forest. The corporation’s own Environmental Impact Assessment recognized that the project 

would cause total removal of ecosystems and likely extinction of one or two species, in 

addition to the contamination of surface and groundwater with heavy metals and toxic 

products. Nonetheless, citizens efforts in protecting environment was held to be done in 

‘private interest.’16 

However, when the government itself invoked rights of nature in courts against private 

parties, it had been successful in establishing its claims for the period documented in the 

study.17 

New Zealand 

New Zealand`s third largest river, the Whanganui river, was granted legal personhood through 

the passing of the Te Awa Tupua (Whanganui River Claims Settlement) Act, 2017 (‘the Te Awa 

Tupua Act.’)18 This was an outcome of one of the longest litigations in New Zealand whereby 

the Wanganui Iwi, a Maori tribe sought to enforce their rights over the Wanganui river. 

The river and the mountains are personified as ancestors according to Maori tribes’ beliefs. 

The deep connection with the river is reflected in common tribal saying, “I am the river and 

the river is me”. Thus, the recognition of the Whanganui river as a legal person is consistent 

with the tribal philosophy. 

The Te Awa Tupua Act, 2017 is fairly comprehensive. It provides in detail the effect of the 

extension of personhood to the river and its ecosystems. It provides guidelines for the 

management and regulation of activities on the surface of the river,19 including fishing20 and 

                                                        
16 Id.  
17 Id. 
18 Te Awa Tupua (Whanganui River Claims Settlement) Act, 2017, §12 (“Te Awa Tupua is an indivisible and living 
whole, comprising the Whanganui River from the mountains to the sea, incorporating all its physical and 
metaphysical elements”).   
19Supra note 10, §§ 64-65.   
20 Id., §66.   
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customary food gathering.21 It requires submission of applications to relevant authorities for 

obtaining consent for conducting any activity in connection with the river.22 

Furthermore, the Act appoints Te Pou Tupua to be the human face of the Te Awa Tupua and 

act as its representative. It comprises of two persons, one nominated by the Wanganui Iwi 

tribe and the other nominated by the Crown.23 An advisory group (Te Karewao) has also been 

constituted to assist the Te Pou Tupua24 as well as a strategy group comprising 

“representatives of persons and organisations with interests in the Whanganui River, including 

Iwi, relevant local authorities, departments of State, commercial and recreational users, and 

environmental groups”.25  

Magallanes has pointed out that the Te Awa Tupua Act was not an outcome of the 

environmentalists claims of according environmental personhood. Instead, it was devised as 

a way to better uphold the rights of the Māori tribe over forest land and river.26 

India 

The Uttarakhand High Court in India extended legal personhood to the rivers the Ganges and 

the Yamuna in a Public Interest Litigation (PIL) that challenged continuation of illegal mining, 

stone crushing and constructions along the Ganges despite a previous court order prohibiting 

the same.  

Alarmed by the deplorable condition of the river, the Court in exercise of its parens patriae 

jurisdiction, declared the rivers, Ganga and Yamuna as well as all their tributaries and streams 

as “having the status of a legal person with all corresponding rights, duties and liabilities of a 

living person”.27  

The Director of the Namami Gange Programme, the Chief Secretary and the Advocate General 

of Uttarakhand were declared to be the legal guardians of the rivers, the “human face to 

                                                        
21 Id., §67.   
22 Id., Schedule 6.   
23 Id., §§18, 20  
24 Id., §27.   
25 Id., §29.   
26 Catherine J. Iorns Magallanes, “Nature as an Ancestor: Two Examples of Legal Personality for Nature in New 
Zealand” VERTIGO (2015). 
27 Mohd.Salim v. State of Uttarakhand, (2017) SCC OnLine Utt 367, ¶19.   
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protect, conserve and preserve Rivers Ganga and Yamuna and their tributaries”.28 The 

Advocate-General was deemed to be the legal representative of the rivers in all legal 

proceedings.29 

In Lalit Miglani v. State of Uttarakhand (‘Lalit Miglani’),30the High Court also granted “glaciers 

including Gangotri & Yamunotri, rivers, streams, rivulets, lakes, air, meadows, dales, jungles, 

forest wetlands, grasslands, springs and waterfalls” legal personhood.31The Chief Secretary of 

the State of Uttarakhand, the Director of the NAMAMI Gange Project, the Legal Advisor of the 

NAMAMI Gange Project, the Advocate General of the State of Uttarakhand, the Director 

(Academics) of the Chandigarh Judicial Academy and Mr. M.C. Mehta, a Senior Advocate at 

the Hon’ble Supreme Court were declared “the persons in loco parentis, [or] the human face 

to protect, conserve and preserve all the Glaciers including Gangotri & Yamunotri, rivers, 

streams, rivulets, lakes, air, meadows, dales, jungles, forests wetlands, grasslands, springs and 

waterfalls in the State of Uttarakhand.”32 

IV. Whether Grant of Personhood to Ecological Entities is Sufficient to 
Address Environmental Concerns? Arbitral 

While conferring personhood to rivers and “glaciers including Gangotri and Yamunotri, rivers, 

streams, rivulets, lakes, air, meadows, dales, jungles, forest wetlands, grasslands, springs and 

waterfalls”, the Court has conferred substantive rights and also imposed duties as possessed 

by a living person. However, there is no clarity on the content of these rights and duties. No 

guideline has been made to address the issues of conflict between the rights of ecological 

entities and natural persons.  

Numerous environmentalists and indigenous groups consider the rights of nature, by 

themselves, to be “distant”, “abstract”, “academic” and “lyrical”.33 In fact, it has been argued 

that simply ascribing personhood to environment does more harm than good.34 Once nature 

                                                        
28 Id. 
29 Id., ¶20. 
30 Writ Petition (PIL) No.140 of 2015.   
31 Id., 63.   
32 Id., 64-65.   
33 Cynthia Giagnocavo and Howard Goldstein, “Law Reform or World Re-form: The Problem of Environmental 
Rights” 35 McGILL LAW JOURNAL (1990).   
34 Id.,371.  
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is represented in court, its rights take a backseat to human interests. It is viewed as the “other” 

entity possessing competing rights and thus the feeling of community and collectiveness is 

undermined. 

The scope of rights of nature needs to be concretized and specific so that the range of human 

activities are circumscribed where the interests of nature may be affected. The rights of nature 

should be a correlative of the duties that humans owe to nature. The interest theory of rights 

should be adopted, where the emphasis is on duties of humans instead of creating rights in 

abstraction.35 The focus should be on enforcement of duties that humans owe towards the 

environment. These are well captured by core environmental law principles such as the 

Precautionary Principle and the Sustainable Development.  

V. The Question of Guardianship and Representation 

The most pertinent question with respect to granting personhood to nature is who would 

represent the interests of nature in a court of law. The Uttarakhand High Court appointed the 

Director of the Namami Gange Programme, the Chief Secretary and the Advocate General of 

Uttarakhand as legal guardians of the rivers. This has been heavily criticised as ‘guardians’ of 

the rivers are virtually government appointees which itself is a significant polluter of the 

environment. This decision, in fact, dilutes broad rules of standing introduced through PIL 

which allows any public-spirited individual to bring a case before a Constitutional Court.  

The appointment of the Advocate General as a legal representative of the river is problematic. 

There is bound to be a conflict of interest if the actions of the government are challenged as 

the Advocate-General acts as a chief advisor to the state government.  

In Lalit Miglani, the custodianship of the rivers was expanded to people living in proximity to 

rivers and glaciers. However, it is the Chief Secretary of the State who would select local 

representatives from these group of locals. Therefore, it is less likely that conflicting voices for 

protecting nature against governmental actions would find adequate representation.  

In this regard, New Zealand has struck the right balance whereby representatives of the 

Government, traditional, commercial and recreational users of the river, the indigenous 

                                                        
35 Akshita Jha and Adrijia Ghosh, “Is being a ‘person’ essential for the environment to hold rights? Assessing the 
legitimacy of environmental personhood and alternative approaches” 11 NUJS L. Rev. 3 (2018). 
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population living in proximity to the river, departments of State, relevant local authorities and 

environmental groups have been allowed to actively participate in the process of safeguarding 

the interests of the river. 

The Courts in India need to be circumspect while considering any representation through PIL. 

Rules of standing cannot be diluted so much so that the bona fides of the applicants are 

ignored.36 There have been cases where broad rights under Article 21 of the Indian 

Constitution have been used by a variety of groups and individuals, all speaking on behalf of 

nature, to bring conflicting claims to courts.  

This is best exemplified in the recent case of Wildlife First & Ors. v. Ministry of Forest and 

Environment & Ors.37 In this case a group of forest officials asked the Supreme Court to evict 

forest dwellers whose claims to forest land have been rejected under the Forest Rights Act, 

2006. It is pertinent to note that the Act itself allows claims of forest dwellers to be examined 

in three appellate stages. If the claim of a forest dweller is rejected once, it does not mean 

that she does not have any right over the forest land.  

The Supreme Court passed an order on 13th February 2019, directing en mass eviction of 

millions of forest dwellers across the nation whose claims have been rejected under the Act. 

This order was passed even when there was no representation by the Central Government 

and the affected parties, i.e. forest dwellers or indigenous groups.38 It is only after the uproar 

against the order by numerous environmentalists, international organisations and UN Special 

Rapporteur on Human Rights, that the Supreme Court kept the eviction order on hold.  

Rights of indigenous groups to forest land is recognised across the world for effective 

conservation of environment. Their participation in implementing adaptation options is 

considered significant in the recent IPCC Special Report on Climate Change.39 

The Government and the Supreme Court have effectively stifled the rights of indigenous 
groups even in the presence of the Forest Rights Act which carefully protects the rights of 

                                                        
36 T.N. Godavarman Thirumulpad v. Union of India (AIR 2006 SC 1774). 
37 Writ Petition (Civil) No.109/2008.  

38 The interim order can be accessed at: https://sci.gov.in/supremecourt/2008/8640/8640_2008_Order_13-Feb-
2019.pdf (Visited on September 23, 2019). 

39 Supra note 1.   

https://sci.gov.in/supremecourt/2008/8640/8640_2008_Order_13-Feb-
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forest dwellers. The abstract concept environmental personhood would not automatically 

protect environment when the basic tenets of environmental law are not being enforced. 

VI. Conclusion 

According legal personhood to ecological entities may have positive outcomes. It can be used 

as a tool for generating discourse for adopting eco-centric approach in policy instruments. It 

can be used to exhort on the duties that humans owe to the environment, creating correlative 

rights to nature which can be enforced in courts.  

However, environmental personhood is no magic bullet. Without political and social support, 

environmental rights would not be enforced. It makes little sense to create rights in abstraction. 

Specific rights and duties must be delineated to avoid scope of any conflict between the rights 

of nature and that of human interests. Environmental personhood must not be granted at the 

altar of core environmental law tenets. It must not be used to undermine the rights of indigenous 

groups that have been historically recognized. Therefore, utmost caution must be taken while 

creating environmental personhood.  
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I. Introduction 

Transnational Corruption finds its natural habitat wherever there is the presence of the 

following components, namely, (i) a foreign investor, (ii) focused on investing substantial 

assets (be it cash or resources), (iii) entering into negotiations with the host state’s 

administration (iv) through a local media/channel which has a connection with the relevant 

state authorities and officials, and (v) in a region where the government already has a 

monopoly. A coming together of these components regularly breeds corruption that one may 

consider as leading to an equation of transnational corruption. However, as it is with all 

research on corruption, it is hard to provide empirical and observational data to bolster the 

conclusion that an equation for transnational corruption does exist. Nonetheless, a remote 

confirmation about the same can be drawn from the unswerving and robust investigations of 

the US under their Foreign Corrupt Practices Act.1  

Government authorities & officials of a developing country are provided with numerous 

opportunities to involve themselves in an unlawful/corrupt practice. These practices, for the 

most part, include massive amounts of cash & high-valued goods and services – all given by 

people who are not acquainted with the way things are done in that host nation. Although the 

likelihood of corruption involving foreign investment opportunities is less, the dependence on 

local channels which happen to have a close association with the officials in that particular 

sector of the investment facilitate the same. 

Since foreign investors are less acquainted with the regulations and procedures in place in the 

host state, they frequently adopt methods wherein every investor is deemed to pay off a 

certain amount in order to work and establish a business in that nation. In most cases, the 

very government of the host nation which interfaces with the investor from the beginning, 

resorts to bribing public officials through intermediaries. Llamzon mentions that the principle 

of ‘not paying to participate’ is often deadly for one’s cooperation, and therefore, 

participation in a tender scheme is discouraged.  

 

                                                        
1 Aloysuis P Llamzon, Corruption in International Investment Arbitration 32 (Oxford University Press, Oxford, 
2014). 
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It is a good moral argument to make that one shall deny getting sucked into these degenerate 

and corrupt practices, and altogether pull back from those specific states where this happens; 

but in reality, it's simply guileless and naïve if we don’t admit that numerous foreign 

investments unnecessarily and pointlessly have had to pay bribes to start a venture or to keep 

up a worry,  or as a support to guarantee that the business and investment pertaining to that 

venture keeps being beneficial in the future. 

In some states, there is a latent prohibition to do business if you are not an insider, thus 

requiring payment; else, you can't do business in that specific sector.2 Therefore, it is vital to 

admit and recognize, be it reluctantly, that if not all, a majority of the investments made in 

the developing world, involving a foreign investor who happens to have made significant 

commitments in the form of a large amount of capital would have needed or been made to 

participate in one or the other kind of corruption as a precondition to enter the economy of 

that nation and set up a business from the start. The level of intentionality, amount of 

resources invested, and the degree of participation in the corrupt activities would always 

fluctuate, but it surely can be established that unlawful transactions must have been made 

somewhere down the line.3   

This article, therefore, chiefly focuses on three major points. Firstly, it will concentrate on the 

incidence of corruption in international investment law by studying the key aspects that 

investment tribunals need to deal with while deciding an issue concerning bribery or 

corruption in investor-state arbitration. Subsequently, the article will touch upon its second 

issue, i.e., understanding the history and modern aspects of transnational corruption. Here, 

the paper will lay down a systematic categorisation of the corrupt and illegal practices involved 

in foreign investment from the perspective of its active participants. Lastly, this article will try 

to examine the validity of different anti-corruption measures that have been adopted by 

countries and the resultant awards passed by investor-state dispute resolution systems, and 

how this has facilitated the protection of investment claims of the parties.  

 

                                                        
2 Id. at 33. 
3 Id. at 33. 
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II. Anti-Corruption Policy Objectives in Investment Law 

It is challenging to propose a legal definition for the term ‘corruption’, as the scope of practices 

which one might regard as corrupt varies.4 In general parlance, corruption can be 

differentiated from other types of investor illicitness and illegalities (such as tax evasion) 

because of its inexplicably corrosive and destructive nature. Corruption, if narrowed down to 

contractual terms, i.e. in the form of fraud, misrepresentation, and active concealment of 

material facts, only narrowly explains the concept, and often ignores the variations that can 

be brought in by the change of circumstances. For instance, the governmental hierarchy 

existing in the host state is often undermined when considering the definition of corruption, 

but a change in this hierarchy not only alters the prevailing competitive environment but also 

makes speculation difficult for the investors.5  

V Bhargava, in his research, came up with a useful categorisation concerning corruption, 

wherein he states that:  

“Corrupt practices range from small amounts paid for frequent transactions (petty 

corruption) to bribes to escape taxes, regulations or win relatively minor procurement 

contracts (administrative corruption). Corruption occurs within private corporations 

(corporate corruption) or, more famously, in the public sector, including the political 

arena (political corruption). When corruption is prevalent throughout all levels of 

society, it is seen as systematic, and when it involves senior officials, ministers or heads 

of State serving the interests of a narrow group of businesspeople, politicians or 

criminal elements it is aptly called grand corruption.”6 

This definition appears to be comprehensive in relation to various instances of corruption. 

However, it still fails to address the complexity existing between the relationship of an investor 

and the host state.7 

 

                                                        
4 Bert Denolf, “The Impact of Corruption on Foreign Direct Investment”, 9, JWIT 249 (2008). 
5 Cameron A. Miles, “Corruption, Jurisdiction and Admissibility in International Investment Claims” 3 JIDS 329-
369 (2012).  
6 Vinay Bhargava, Global Issues for Global Citizens: An Introduction to Key Development Challenges 341-370 
(World Bank Publications, Washington D.C., 2006). 
7 Miles, supra note 6, at 3. 
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The consistent thread of transnational corruption needs to be bifurcated into the "supply" and 

"request" polarities. The supply side of the equation comprises of private organisations and 

private individuals who have the means and resources to pay the illicit cash as bribes, while 

the demand side of the equation comprises of the government officials receiving this illegal 

cash or bribes.8 By analysing both sides of the ‘corruption equation’ equally, it is easier to 

understand the complex push and pull system that operates in a corruption-related activity. 

Furthermore, it is interesting to note that it took decades to build an international law-based 

consensus against corruption. Domestic corruption has long been considered and viewed as 

unlawful, while corruption done in some other nation-state has always been a subject of 

ambiguity due to its extraterritorial nature. Corruption has also been perceived as an 

arrangement to propel national interests by several states in the past. These countries, 

historically, were large exporters of capital and were also ruled by colonial powers.9 

Furthermore, foreign trade remained unaffected and unanswerable for any illegal activity 

committed beyond the territories of their nation-state. In the past, foreign bribes paid were 

tax duty deductible in states like Germany and France until the end of the twentieth century.10 

Eventually, States came to a consensus wherein they recognised the detrimental effect of 

international corruption and thereby came up with various anti-corruption treaties. Prior to 

delving into the finer details of whether these anti-corruption treaties have been successful      

or not, it is quite astonishing that it took so much time for states to form a consensus on what 

the corrupt practices are which universally share a common sentiment; which are a violation 

of international public order, with some states referring to it as a feature of jus cogens. There 

was a need felt to control corruption using international law as a tool, which came from 

acknowledging the fact that it was neither adequate nor feasible to keep a check on corruption 

within the realm of the current global economy, strictly on the basis of a nation’s individual 

interests. There was a need for collective action as nation-states with strong legislation and 

stricter rules have complained against these corrupt foreign activities, and have asked for a 

more level playing field for their investors against their adversary investors who are not under 

a statutory obligation to avoid the payment of bribes to authorities and officials in order to 

                                                        
8 Frank Vogl, “The Supply Side of Global Bribery” 35 FINANCE DEV 31 (1998). 
9 Llamzon, supra note 1, at 43. 
10 Ibid. 
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secure a contract. It was evident that many states worked under rules and regulations 

whereby transnational corruption was easily pardonable.11   

The 1969 Vienna Convention on the Law of Treaties (VCLT) was the first to formally address 

the notion of corruption in international law. Article 50 of the VCLT stated that: ‘if the 

expression of a State's consent to be bound by a treaty has been procured through the 

corruption of its representative directly or indirectly by another negotiating State, the State 

may invoke such corruption as invalidating its consent to be bound by the treaty’. This article 

was received and adopted by a majority of the states,12 and was also revered as a remarkable 

example of dynamic improvement.13 This inclusion was a result of how drafters of domestic 

law habitually overlapped the concept of corruption with the principles of general contract 

law wherein there was a predominant irregular consent.  

A significantly defining moment in constraining transnational corruption emerged not through 

international consensus, but through the United States. The United States enacted the Foreign 

Corrupt Practices Act in 1977 (FCPA)14, a reaction to the Watergate Scandal wherein it was 

disclosed that US firms had utilized foreign associations to launder illegal contributions to the 

campaign of then President Nixon.15 

After 20 years of the FCPA came another significant step towards curbing transnational 

corruption in the form of Organization for Economic Co-Operation and Development (OECD) 

Convention on Combating Bribery of Foreign Public Officials in International Business 

Transactions in December 1997.16 There were several regional treaties aimed at curbing 

corruption which were entered into in America17, Africa18 and Europe19. All these noteworthy 

advancements in various anti-corruption treaties lead to a comprehensive, yet not entirely 

                                                        
11 Id. at 43-44.  
12 VCLT article 50 was adopted by 84 votes to 2, having 14 abstentions. 
13 Ian Sinclair, “The Vienna Convention on The Law of Treaties”, 56, BYIL 305-307 (1984). 
14 Foreign Corrupt Practices Act, 15 U.S.C. §§ 78dd-1 (1977). 
15 Kenneth W. Abbot & Duncan Snidal, “Values and Interest International Legalization in the Fight Against 
Corruption” 311 LEGAL STUD 141, 161 (2002). 
16 OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions was 
signed in Paris, 17th December 1997. 
17 Inter-American Convention against Corruption (Organization of American States Convention), signed at 
Caracas on 29 March 1996 
18 African Union Convention on Preventing and Combating Corruption, signed at Maputo on 11 July 2003 
19 Civil Criminal Law Against Corruption (Council of Europe), signed at Strasbourg on 27 January 1999 
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exhaustive, internationally negotiated and applicable agreement for anti-corruption, i.e.; the 

United Nations Convention Against Corruption in December 2003.20 

Currently, national legislations alongside some multilateral treaties have concentrated on 

handling the ‘supply’ side of the corruption equation, while trying to catch hold of the foreign 

investors which provide finances leading to transnational corruption. 

Historical & Recent BITs Proscribing Corruption 

The presence of numerous bilateral investment treaties (BITs) and multilateral investment 

treaties internationally which are in force at the moment helps foreign investors seek a 

remedy in front of various international tribunals with the support of these comprehensive 

set of international legal principles regarding foreign investment. Since 1959, there have 

been over 3000 investment treaties signed. Despite this, a majority of these treaties do not 

address the vital issue of corruption in foreign investment. This lack of deliberation 

concerning corruption during an investment pact itself puts arbitrators in a tricky situation as 

they have little to no direction regarding the manner in which corruption will be dealt with, as 

well as the protections available to a foreign investor within the investment treaties. 

Most recent investment treaties have included the notion of corruption in their preambular 

sections – an addition which arose from the concerns of nations states, as the earlier BITs 

were unable to balance public policy objectives with those of investor protection. Norway’s 

Model BIT21 can be a good example of an investment treaty whose preamble focuses on anti-

corruption rules, and it reads as: ‘Determined to prevent and combat corruption, including 

bribery, in international trade and investment...’. In the commentary for the same, the parties 

have explicitly been focused on ‘confirming that they recognise the fundamental principles of 

transparency, accountability and legitimacy and that they will be determined to prevent and 

combat corruption'.22 Also, the essential instrument of arbitration, present in the model BIT 

                                                        
20 General Assembly Resolution 58/4, U.N. GAOR 58th Sess., Agenda Item 108, U.N. Doc. A/RES/58/4 (2003), 
adopted in Vienna, 31 October 2003. 
21 Kingdom of Norway’s Model BIT for the Promotion and Protection of Investments, Preamble, Draft of 19 
December 2007 < http://ita.law.uvic.ca/investmenttreaties.htm> accessed on 2nd January, 2016 
22 Norway Model BIT's Comments on the Model for Future Investment Agreements, sec. 4.1.1, English 
Translation, 19 December 2007  <http://itadaw.uvic.ca/investmenttreaties.htm> accessed on 2nd January, 2016 

http://ita.law.uvic.ca/investmenttreaties.htm
http://itadaw.uvic.ca/investmenttreaties.htm
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of Norway, guarantees the effect of these policy considerations by both nations and the 

parties involved.23  

The Canada-Peru Free Trade Agreement is illustrative of another era of fine treaty drafting as 

it leads to great administration in the State, obviously and explicitly due to its policy objectives. 

There are different sections for ‘Transparency’ and ‘Anti-Corruption’ in the agreement. 

Paragraph 1 of the Article 1908 of the Canada-Peru Free Trade Agreement mentions the anti-

corruption measures, and reads as: 

“Article 1908: Anti-Corruption Measures24 

1. Each Party shall adopt or maintain the necessary legislative or other measures to 

establish, in matters affecting international trade or investment, as criminal 

offences when committed intentionally:  

(a) the solicitation or acceptance by a public official, directly or indirectly, of an 

undue advantage for the official himself or another person or entity, in order 

that the official act or refrain from acting in the exercise of his official duties;  

(b) the promise, offering or giving to a public official, directly or indirectly, of an 

undue advantage for the official himself or another person or entity, in order 

that the official act or refrain from acting in the exercise of his official duties;  

(c) the promise, offering or giving to a foreign public official or an official of a 

public international organization, directly or indirectly, of an undue 

advantage for the official himself or another person or entity, in order that 

the official act or refrain from acting in relation to the performance of 

official duties, in order to obtain or retain business or other undue 

advantage in relation to the conduct of international business; and  

(d) aiding, abetting or conspiring to commit any of the offences described in 

subparagraphs (a) through (c).” 

The more exciting part of this BIT is the sanctions that are imposable upon the ‘enterprises’ 

which participate or involve themselves in the acts of corruption. Each party has to 

mandatorily adopt the prescribed rules for maintaining the answerability of the parties in case 

                                                        
23 Model BIT of Norway 2007, Art. 23(3) (viii) 
24 Canada-Peru BIT, Article 1908, paragraph 1  
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a crime is committed under the agreement. Moreover, the party which is held liable for any 

offence under this Agreement shall be subject to effective, proportionate and dissuasive 

criminal or non-criminal sanctions, including monetary sanctions.25 

Lastly, we consider another BIT viz. Japan-Laos BIT entered in 2008 wherein in Article 10 it 

states the anti-corruption measures, wherein “each party is required to ensure that measures 

and efforts are undertaken to prevent and combat corruption regarding matters covered by 

this Agreement in accordance with its laws and regulations.”26 

Thus, while analysing the evolution of anti-corruption provisions in different treaties over 

time, it is noted that the inclusion of such provisions helps in comprehensiveness with relation 

to the measures that can be taken against transnational corruption. However, there are still a 

few nation-states which are inclined to not having comprehensive laws against transnational 

corruption as they want to leave the decision-making power at the discretion of the arbitral 

tribunal during an investor-state dispute settlement. Thus, the remaining states having more 

detailed BITs in the future is yet to be seen. 

III. Dealing with Corruption under Investment Law 

The foreign investors now know about the legal protection they would be granted for their 

investments under the subject of international law, alongside the protection under the 

investment treaties as well. Such lawful protections provide investors with essential methods 

of guaranteeing the safety and security of their investments from any acts of the state which 

are wrongful in reference to these investments. The host states under the investment treaties 

are usually required to give fair and equitable treatment to all its foreign investors without 

any prohibition or segregation based on their nationality, and also provides safety and security 

to the investment. Moreover, the host states under the investment treaties are restricted 

from expropriating any investment, directly or indirectly, until done for a public purpose and 

awarded fair and just compensation.27 It shall be noted that these investment treaties allow 

foreign investors to settle the disputes concerning treaty violation by arbitration directly with 

                                                        
25 Canada-Peru BIT, Article 1908, paragraph 4 
26 Agreement between Japan and the Lao People's Democratic Republic for the Liberalization, Promotion and 
Protection of Investment entered into force 11 August 2008. 
27 Kenneth J. Vandevelde, “The Political Economy of a Bilateral Investment Treaty” 92 AJIL 631 (1998). 
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the host state.28 This form of dispute settlement veers off from the conventional method 

wherein a foreign investor must look for a diplomatic assurance and protection from their 

home state in order to address wrongful acts conferred by the host state.29 

There can be instances wherein the foreign investors do not have any recourse to seek a 

remedy against the host state automatically, as they must meet specific fundamental 

requirements of admissibility and jurisdiction prior to raising an investment claim. For 

example, the investment made by the investor should be of qualifying nature as per the 

relevant investment treaty, and at the same time, the investor should also be eligible as a 

national of the home state gathering to the investment treaty under which it is seeking its 

claim(s).  

This chapter later also addresses one such fundamental requirement, which is currently at 

issue in most of the investment law related disputes, i.e. the question of legitimateness of the 

investment being referred to in a dispute. It has turned out to be quite usual now for 

respondents to contend that the investors have not complied with the laws pertaining to their 

investment, and appropriately, consequently be barred from seeking any of their claims. 

Furthermore, there is also this evolving standard of the investment treaties- now consisting 

of anti-corruption provisions, requiring the parties to comply, and be consistent, with the host 

state laws, treaty provisions, and any other relevant international legal principles, so, that they 

can be accorded legal protections as given under that particular investment treaty.30 

The qualifying necessity, i.e. the investments made as per the law, are the only ones which 

would be protected under an investment law treaty, can be either something to be expressly 

mentioned in the treaty itself, for example, the meaning of the term ‘investment’, or can be 

as per the general standards and principles of law which can be perused as an implied 

commitment -each conveying with it an alternate consequence. It is vital to note that it is the 

latter advancement which is quite essential, as the ambiguity related to the implied 

commitment for investments to be in accordance with the law(s) is precisely what leaves the 

foreign investors, host states, and investor-state dispute settlement tribunals with an unclear 

                                                        
28 Id. at 632.  
29 Rahim Moloo & Alex Khachaturian, “The Compliance with The Law Requirement in International Investment 
Law”, 34 FORDHAM INT’L L.J. 1473-1499 (2011). 
30 Id. at 1473-1474 
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and indeterminate understanding in the matter as to when the substantive protections given 

under an investment treaty ought to be denied to a foreign investor.31 

Legality as a Question of National Law 

It is quite often nowadays that in an investment treaty, the investments are required to be ‘in 

accordance with the law’ to guarantee their lawfulness.32 The parties to the contract are also 

requested to condition their choices to a dispute settlement mechanism meeting their set of 

characteristics that they mutually aspire to have.33 It is seen that though the law which is 

governing the arbitration under an investment treaty is going to be the relevant treaty law 

accompanied by the other principles of international law; thus, the treaties which are 

containing the aforementioned ‘in accordance with law’ provision are generally referred to 

the host state national law(s). In Fraport AG Frankfurt Airport Services Worldwide v. Republic 

of the Philippines the tribunal interpreted the ‘in accordance with the law’ provision with 

respect to the facts of the case as: “The BIT is, to be sure, an international instrument, but its 

Articles 1 and 2 and ad Article 2 of the Protocol effect a renvoi to national law, a mechanism 

which is hardly unusual in treaties and, indeed, occurs in the Washington Convention. A failure 

to comply with the national law to which a treaty refers will have an international legal 

effect.”34 

Likewise, in Tokios Tokeles35 case the tribunal expressed their views on the ‘in accordance with 

law’ provision by stating that, “[the] requirement in Article 1(1) of the Ukraine-Lithuania BIT 

that investments be made in compliance with the laws and regulations of the host state is a 

common requirement in modern BITs."36 In Desert Line v. Yemen the well-known and quite 

recognised nature of the ‘in accordance with law’ was accepted and was further maintained 

by prohibiting the investments which were “made in breach of fundamental principles of the 

host State's law, e.g., by fraudulent misrepresentations or the dissimulation of true 

                                                        
31 Id. at 1474. 
32 Id. at 1474-1475. 
33 Gustav F W Hamester GmbH & Co KG v Republic of Ghana, ICSID Case No. ARB/07/24, Award, 125 (June 18, 
2010) 
34 Fraport AG Frankfurt Airport Serv Worldwide v Republic of the Phil, ICSID Case No AR1/03/25, Award, 394 (Aug. 
16, 2007)  
35 Tokios Tokeles v Ukraine, ICSID Case No. ARB/02/18, Award, 84 (April 29, 2004) 
36 Id. 
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ownership."37 One of the routes that can be taken by an investment treaty in order to achieve 

its goal is through defining the term ‘investment’ in relation to ‘in accordance with law’ 

provision, as herein legal investments are the only ones which are either accepted “in 

accordance with the laws and regulations of the host state”38 or are “in conformity with one 

of the contracting state’s laws”39. 

The main aim of ‘in accordance with the law’ provision is to make sure that no investment 

which is illegal as per the host country’s law shall be protected by any bilateral or multilateral 

investment treaty, as it would be unlawful.40 Therefore, with this sole belief that the legality 

requirements helps in realising the illegality of the claimant's investment has been noticed in 

numerous decisions, starting from the Salini Construttori SpA and Italstrade SpA v Kingdom of 

Morocco41 (Salini v Morocco) case whose decision was adopted in the Inceysa Vallisoletana, 

S.L. v. Republic of El Salvador, leading to a majority decision in Fraport AG Frankfurt Airport 

Services Worldwide v. Republic of the Philippines. This position was further constructed in a 

better manner in Tokios Tokeles v Ukraine.42   

Legality as per the International Public Policy  

It was in the case World Duty Free Company Ltd v Republic of Kenya43 where the tribunal 

stressed the importance of international recognition of the problem of the transnational 

corruption, and mentioned that the ‘States had shown their common will to fight corruption, 

not only through national legislation, as they did before, but also through international 

                                                        
37 Desert Line Projects LLC v Republic of Yemen, ICSID Case No. ARB/05/17, Award, (Feb. 6, 2008) [104]-[105]; 
L.E.S.I. S.p.A et ASTALDI S.p.A v. Algeria, ICSID Case No. ARB/05/3, Award, 83 (iii), (July 12, 2006) 
38 Agreement between the Islamic Republic of Pakistan and the Republic of Turkey Concerning the Reciprocal 
Promotion and Protection of Investments, article 2, Mar. 16, 1995. Similar language can be found in Treaty 
between United States of America and the Argentine Republic Concerning the Reciprocal Encouragement and 
Protection of Investment, Nov. 14, 1991. 
39 Agreement between the Federal Republic of Germany and the Republic of the Philippines for the Promotion 
and Reciprocal Protection of Investments, article 1, Apr. 18, 1997 
40 In Inceysa Vallisoletana, S.L. v. Republic of El Salvador the tribunal rejected the claims of jurisdiction as the 
investment was not complying with the provisions of the host state’s law. 
41 Salini Construttori SpA and Italstrade SpA v Kingdom of Morocco, ICSID Case No. ARB/00/4, Award, (July 23, 
2001) [46]  
42 ICSID Case No ARB/02/17 (29 April 2004) [83], [86] 
43 ICSID Case No ARB/00/7 (4 October 2006) [146]. 
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cooperation. In doing so, States not only reached a new stage in the fight against corruption 

but also solidly confirmed their prior condemnation of it’.44 

After successfully establishing the importance of international cooperation in tackling the 

issue of transnational corruption, the tribunal also elucidated upon the relevance of 

international public policy in judging the legality of an investment. It was held after a detailed 

examination of the corruption issue which arose in this case that the argument of “cost of 

doing business” was futile, and thereby led to rejection by the tribunal. It was after considering 

the doctrine of separability45 only that the tribunal arrived at an opinion wherein they affirmed 

that they had jurisdiction over this particular dispute, although the arbitration clause in the 

impugned contract between the parties was acquired with the help of corruption.  

The doctrine of separability was best addressed in detail by a different Tribunal in the 

MaliCorp Limited v Egypt46, wherein they stated that:    

“According to [the doctrine of separability], defects undermining the validity of the 

substantive legal relationship, which is the subject of the dispute on the merits, do not 

automatically undermine the validity of the arbitration agreement. Thus, an arbitral 

tribunal is competent to decide on the merits even if the main contract was entered 

into as a result of misrepresentation or corruption. Only defects that go to the consent 

to arbitrate itself can deprive the tribunal of jurisdiction. In the present case, there is 

nothing to indicate that the consent to arbitrate, as distinct from the consent to the 

substantive guarantees in the [BIT], was obtained by misrepresentation or corruption 

or even by mistake. The allegations of the Respondent relate to the granting of the 

Concession. However, it is not the Contract that provides the basis for the right to 

arbitrate, but the State’s offer to arbitrate contained in the [BIT] and the investor’s 

acceptance of that offer. The offer to arbitrate thereby covers all disputes that might 

arise in relation to that investment, including its validity.”47 

 

                                                        
44 Id. 
45 N Blackaby and Constantine Partasides QC, et. al., Redfern and Hunter on International Arbitration 347-49 (5th 
student edn, Oxford University Press, USA, 2009)  
46 Malicorp Ltd v Arab Republic of Egypt, ICSID Case No ARB/08/18, Award (7 February 2011) 
47 Id. at para 119. 
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The doctrine of separability thus maintained the jurisdiction of the tribunal in the World Duty 

Free Company Limited case, notwithstanding the iniquity that penetrated the entire contract. 

This doctrine of separability is one of the vastly debatable doctrines and has been regarded as 

highly artificial by a few thinkers48; however, relying on the principles of international public 

policy only, the tribunal in World Duty-Free Company v Republic of Kenya held that the claims 

supporting the act of corruption were utterly unacceptable:   

“In light of domestic laws and international conventions relating to corruption, and in 

light of the decisions taken in this matter by courts and arbitral tribunals, this Tribunal 

is convinced that bribery is contrary to the international public policy of most, if not all, 

States or, to use another formula, to transnational public policy. Thus, claims based on 

contracts of corruption or on contracts obtained by corruption cannot be upheld by this 

Arbitral Tribunal”.49  

Relevant Timing for Assessing the Illegality of a Foreign Investment 

There are different stages when the legality requirements in foreign investment are to be 

evaluated, the following are the three distinct phases pertaining to that:- 

 

‘In accordance with law’ requires a legality check at the entry stage 

The tribunal in the Metal-Tech v Uzbekistan50 found that the investment was not in 

accordance with the Uzbekistan laws, i.e. as per the host country laws, and established that 

the jurisdiction claim was to be rejected as this criterion was one of the legitimacy 

requirements under the Bilateral Investment Treaty. The tribunal was thus of the opinion that 

the jurisdiction may be denied in two instances herein, firstly, if an investment is made against 

the general principles of good faith or there has been an instance of abuse of a right by one of 

the parties involved in the contract for investment; and secondly, if there is a breach of a BIT 

in relation to the laws of the host state rendering it to be illegal. Thus, the tribunal was not of 

                                                        
48 H Raeschke-Kessler, “Corrupt Practices in the Foreign Investment Context: Contractual and Procedural 
Aspects” in N Horn (ed), Arbitrating Foreign Investment Disputes 471, 494 (Kluwer, 2004); Fiona Trust and Holding 
Corporation & Ors v Privalov & Ors [2007] 4 All ER 951, 959 (Lord Hoffmann), 960, 963 (Lord Hope), 964 (Lord 
Scott, Lord Walker, Lord Brown). 
49 World Duty Free Company Limited v Republic of Kenya, ICSID Case No. ARB/00/7, Award, (October 4, 2006) 
[157] 
50 Metal- Tech Ltd v Uzbekistan (ICSID Case No ARB/10/3), Award, 4 October 2013 [127] 
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the view that they shall consider the alleged and claimed breaches of the international public 

policy in this particular case.51 

Furthermore, we see that the arbitration tribunals have also adopted a dual approach where 

the legitimacy requirements concern both the host state’s laws as well as that of the good 

faith principles present in international law. In Plama v Bulgaria, the tribunal found illegality 

as per the Bulgarian contract law and certain domestic obligations, alongside the violation of 

a few international public policy rules and principles.52   

 

Illegality concerning the performance of investment & how it affects the discussion of the 

merits?  

It was the tribunal in Hamester v Ghana that unmistakably recognised two separate ways 

through which jurisdiction of an investment claim may be rejected. One of these ways covers 

the approach where the investment should be inconsistent with the laws of the host state, 

adding no further qualification to this way.53 The second way, however, was expressed quite, 

in general, giving a catch-all technique to deny jurisdiction because of violation of any of the 

all-encompassing principles. This latter way was the one which had violations amounting to 

denial of jurisdiction, on the grounds of (i) investments involving abuse of the protection 

granted under the international investment law, (ii) violation and infringement of good faith 

standards and principles present at the national and international levels and (iii) investments 

involving any form of corruption and fraudulent conduct.54 Following in the footsteps of 

Hamester v Ghana, the tribunal in Teinver v Argentina55 also resorted to a similar view. 

 

Illegality concerns as per the ICSID Arbitration(s) 

Phoenix Action v Czech Republic was a 2009 decision of the ICSID tribunal which suggested 

two ways in which the ICSID jurisdiction of an investor in an investment claim can be denied. 

The first way was the one in which the investment is deemed to be in violation with the host 

                                                        
51 Id. at 374. 
52 Plama Consortium Ltd v Bulgaria, ICSID Case No. ARB/03/24, Award, (27 August 2008) [140] 
53 Gustav F W Hamester GmbH & Co KG v Ghana, ICSID Case No. ARB/07/24, Award, (18 June 2010) [123] 
54 Id. at 123 
55 Teinver SA v Argentina, ICSID Case No. ARB/09/1, Decision on Jurisdiction, (21 December 2012) [324] 
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state laws; basically involving the positive laws legislated by the official bodies of that 

respective host state.56 The second way is the one concerning misuse of the arbitration 

framework provided under ICSID, by the inclusion of investments which were corrupt and 

lacked good faith per se.57 This good faith principle, which is aforementioned in a second way, 

was regarded as primarily the sort of key principle to which the tribunal in Desert Line referred. 

Furthermore, Phoenix Action decision rendered a great deal of importance to the good faith 

principle which was already being acknowledged in almost all the national legal systems58, 

thereby referring Inceysa as a similar example where the jurisdiction was denied based on a 

good faith principle.59 

IV. Illegality on the Part of the State  

As has been discussed above, an investor can be denied jurisdiction to an arbitral tribunal 

under an investment treaty if the investment involved is illegal, as it does not conform to the 

laws of the host state. Similarly, in the instance of a State, a BIT protection can’t be granted to 

a State for their violation under the domestic law. 

The tribunal in Kardassopoulos v Georgia held that the state couldn’t argue on the grounds of 

its illegality in order to evade the issue of jurisdiction.60 In this particular case, the state 

acknowledged, somewhat strangely, that the acts of their public officials were unlawful and 

they were not in the position and power to sign on the impugned investment agreements.61 

The tribunal found out that apart from State losing its position to challenge its illegality, the 

Georgian government had also confirmed to the investments for a long time, giving 

continuous hopes and guarantees to the investor. This fact implied that the State was thereby 

estopped from depending upon the illegality argument of theirs, and further to thwart the 

investor from raising any claim against them.62    

                                                        
56 Phoenix Action Ltd v Czech Republic, ICSID Case No ARB/06/5, Award, (15 April 2009) [101] – [105] 
57 Id. at 100. 
58 Id. at 106 –107. 
59 Id. at 111. 
60 Ioannis Kardassopoulos v Georgia, ICSID Case No. ARB/05/18, Award, (6 July 2007) [50] 
61 Id. at 182. 
62 Kardassopoulos (n 101) [191]–[192].  
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There have been cases where the investors have contended that they are by no means 

required to answer in regard to their compliance with the domestic laws. Under these cases, 

the investors proposed that, since the state authorities ab initio demonstrated their 

lawfulness to the investors, the state shall now be estopped and barred from denying the 

compliance of the investors. The law of estoppel doesn’t find a direct definition in one of the 

articles of the investment treaties; however, it is derived from general principles of 

international law as given under the sources of international law mentioned under Article 

38(1) of the Statute of the International Court of Justice.63 

In a similar manner, the tribunal might also arrive at a conclusion that there is no violation of 

any host state law if there has been a confirmation from the official authorities of the state 

itself. In Inmaris Perestroika Sailing Maritime Services GmbH v. Ukraine it was noticed by the 

tribunal that the argument of respondent that the contracts were not in accordance with the 

provisions and laws of the host state held no merit as the representatives of Ukraine by 

themselves, prior to starting of the arbitration proceedings, stated that those impugned 

contracts were valid.64 The tribunal said that they might not go as far as considering this 

statement being the final rule in order to establish estoppel, but they would rely on the fact 

that the respondent initially did not find these agreements to be illegal as per the host state 

law, i.e. the Ukranian law.65 Furthermore, in Alpha Projektholding GmbH v. Ukraine the 

tribunal developed its view after noting the minor errors test mentioned in the Tokios case 

and held that just by some mere defective paperwork registration, the entire investment of 

the claimant shouldn’t be rendered illegal and outside the purview of the jurisdiction of the 

investment tribunal.66 Hence, in this case, the state was not allowed to assert illegality on the 

part of the investor as its own State Tourist Administration had unequivocally affirmed to the 

extension of contracts related to investment.67  

Lastly, it was under Metal Tech v Uzbekistan, where the Tribunal stated that: 

                                                        
63 Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law 18 (2nd ed., Oxford University 
Press, 2012) 
64 Inmaris Perestroika Sailing Maritime Services GmbH v Ukraine, ICSID Case No. ARB/08/8, Award, (Mar. 8, 2010) 
[140]  
65 Id. 
66 Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Award, (Nov. 8, 2010) [297] 
67 Id. at 302. 
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“…while reaching the conclusion that the claims are barred as a result of corruption, the 

Tribunal is sensitive to the ongoing debate that findings on corruption often come down 

heavily on claimants, while possibly exonerating defendants that may have themselves 

been involved in the corrupt acts. It is true that the outcome in cases of corruption often 

appears unsatisfactory because, at first sight at least, it seems to give an unfair advantage 

to the defendant party. The idea, however, is not to punish one party at the cost of the 

other, but rather to ensure the promotion of the rule of law, which entails that a court or 

tribunal cannot grant assistance to a party that has engaged in a corrupt act.”68 

V. Criticisms 

With the exponential growth in the number of investor-state disputes since the last decade, 

there have been certain worries about the existing investor-state dispute settlement 

framework which has now come to light, bringing about desperate calls for change in the 

already existing system. 

The call for reforms in the Investor-State Dispute Settlement (ISDS) does not arise from thin 

air. Legitimate concerns have arisen in relation to the adjudication framework of the investor-

state dispute settlement approach, as lately there are many conflicting interpretations of 

similar investment claims under the same investment-treaty. The language of the treaty has 

at times given the arbitral tribunals an extensive power to broadly interpret the legal claims 

of investment, rendering the entire process of decision making by a tribunal utterly 

unpredictable for the parties. Also, the decisions of the investor-state dispute resolution 

systems help in the development of international investment law; however, there is a rarity 

of adequate systems to keep a check on the correctness of the interpretations utilised by these 

arbitral tribunals when making an award. Furthermore, often, there are complaints from the 

host state that the tribunal has not paid proper heed to their public interest principles while 

deciding upon an investment claim. These concerns are not just limited to specific case laws 

but encompass the recurring complications in relation to the entire investor-state dispute 

resolution system.69 

                                                        
68 Metal- Tech Ltd v Uzbekistan (ICSID Case No ARB/10/3), Award, (4 October 2013) [389] 
69 Stephan W Schill, “Reforming Investor-State Dispute Settlement System (ISDS): Conceptual Framework and 
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A series of inconsistent rulings by investment dispute tribunals across the globe in dealing with 

allegations of corruption has also risen some doubts, as recent trends, have shown greater 

reliance on corruption as a defence by the State to get away with their illegal acts. Such 

defences have primarily been successful as well, raising questions about the fairness in ISDS.70 

It is highly regrettable how in the World Duty-Free Company Limited v. Republic of Kenya,71 

the State themselves relied on the treaty claim by admitting corruption committed by their 

own President, whom they didn’t prosecute, to defeat the claims made by the investor. The 

Tribunal while holding that the President’s action cannot be imputed to the State, the 

investor’s claims were dismissed. Though there are a couple of exceptions like the Yukos 

Universal Limited v. Russia72 wherein the principle of contributory fault was applied. 

Nonetheless, the position in World Duty-Free case has generally been followed, and states 

continue to escape liability.  

The inconsistency that the author mentioned earlier, and hence the need for reform, arises in 

the standard of proof required in addressing allegations of corruption. Investment tribunals 

have taken varied standards depending on the party that raises the claim. For example, in EDF 

Limited v. Romania73 where it was the investor who claimed that a bribe was demanded by 

the State officials, the Tribunal required the need for “clear and convincing” evidence to 

establish the same. This is in contrast to the position taken in Metal-Tech v. Uzbekistan74 

where the State took the defence of corruption, and the Tribunal relied on merely 

circumstantial evidence to establish corruption.  

There is a dire need to adopt a uniform standard of proof for both the State and the investor 

in cases involving corruption. The double standard in place today not only fails to uphold 

investor rights but also encourages corruption. Firstly, in a case involving corruption by the 

State and the investor, the principle of contributory fault as applied in the Yukos case has to 

                                                        
Economic Forum (July, 2015), accessible at < 
http://documents.worldbank.org/curated/en/390361468319746301/pdf/374520Global0i1OR0OFFICIAL0USE0
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70 David M Orta et al., ‘Allegations of Corruption in Investment Treaty Arbitration: The Need for Reform’, available 
at: <https://www.expertguides.com/articles/allegations-of-corruption-in-investment-treaty-arbitration-the-
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71 World Duty-Free Company Limited v. Republic of Kenya, ICSID Case No. ARB/00/07, Award, 4 October 2006 
72 Yukos Universal Limited (Isle of Man) v. Russia, PCA Case No. 2005-04/AA227, Final Award, 18 July 2014 
73 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009 
74 Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/03, Award, 4 October 2013 
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be applied. Secondly, in cases where the State falls back on the defence of corruption, the 

State should have the burden to show that it took adequate measures to prevent any such 

corruption.75 Thirdly, the Tribunal should use their discretion in awarding costs to the investor 

in cases where claims are rejected owning to corruption by the State. This would, at least to a 

certain extent, deter corruption or reliance on the defence of corruption.76 

Hence, the common problems of transnational corruption and fraud alongside the 

inconsistent investor-state dispute resolution system, when coupled with the lack of level 

playing field for foreign investors in a host state makes it reasonably tough a choice for 

investors to keep on investing in that particular jurisdiction. 

VI. Conclusion 

Indeed, it is an undisputed fact that transnational corruption is present in this modern era of 

global economy, and regrettably, it happens to be a hard-hitting realization for most of us that 

even after all the anti-corruption measures being in force, the foreign investors are still 

nonetheless complying with the already existing corrupt acts in order to remain in the 

business. It can be witnessed, as has been explained in the article already, that there have 

been instances where the host state was aware of the already existing illegality in the 

investment made from the very starting yet affirmed to the same. Therefore, the state shall 

thereby be estopped and barred from raising any claims of investment being illegal later on. 

Similarly, there have been significant concerns raised lately with respect to the conflicting 

decisions given by numerous investor-state dispute settlement systems while resolving 

disputes between the investors and the host state, rendering the entire decision-making 

system by the tribunal to be unpredictable.  

However, it has been inferred that the only way to tackle this transnational corruption related 

to foreign investment would be by strengthening the anti-corruption measures in the 

respective investment treaties which indeed would be a strong incentive to attract more 

foreign direct investment. The inclusion and enforcement of stringent anti-corruption 

measures along with the strengthening of the investor-state dispute resolution system 
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present in the investment treaties would help in further facilitation of the competitive 

conditions in the local market as the foreign investor would be given the same level playing 

field as is given to an investor of the host state itself, consequently aiding the state to bring in 

additional development friendly investments which might help to boost the economy of the 

host state. 
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Abstract  
The remedy of restitution of conjugal rights enables a Court to pass a decree 

compelling a husband or a wife to resume cohabitation with their spouse. 

Its object is to serve the social purpose of preventing breakdown of 

marriages and provide a chance for estranged couple to resume marital 

intercourse. Currently, a writ petition is pending at the Supreme Court 

which challenges the constitutional validity of all provisions providing the 

remedy of restitution of conjugal rights. The Supreme Court has previously 

examined the constitutional validity of this provision in Saroj Rani v. 

Sudarshan Kumar and upheld the provision. However, the provision needs 

to be re-examined, in light of the Supreme Court’s recent jurisprudence and 

elevation of the concepts of individual autonomy and privacy to the status 

of fundamental rights in cases such as K.S. Puttaswamy v. Union of India, 

Joseph Shine v. Union of India and Navtej Singh Johar v. Union of India. The 

author argues that in order to achieve its ostensible object, it violates the 

right to personal liberty and privacy under Article 21 of all individuals, both 

men and women. It also examines the effect that a decree of restitution has 

on women specifically and examines the provision on the touchstone of 

Article 14 and 15(1). For the purposes of this article, only Section 9 of the 

Hindu Marriage Act, 1955 is examined but observations for the same can be 

extended and applied to all provisions governing restitution of conjugal 

rights as all of them are the same in form and effect. 
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I. Introduction 

The restitution of conjugal rights is a remedy which under the garb of preserving the 

institution of marriage furthers antediluvian notions at the cost of an individual’s intrinsic and 

inalienable fundamental rights to personal liberty and privacy. It is granted by the Court to 

restore cohabitation of estranged married couples when one of them claims to have been 

unreasonably abandoned by the other and doesn’t wish to be judicially separated or divorced. 

Presently, a petition1 lies before the Supreme Court which questions the validity of the various 

provisions providing for the remedy of restitution of conjugal rights on the grounds that it 

violates Article 142 and Article 15(1)3 of women and that it violates the right to life and 

personal liberty of individuals, both men and women.  

In the landmark decision of the Supreme Court in Justice K.S Puttaswamy (Retd.) v. Union of 

India4, a nine-judge bench unanimously confirmed the existence of a fundamental right to 

privacy in India. Following Puttaswamy, the Supreme Court rendered landmark decisions in 

Joseph Shine v. Union of India5 and Navtej Singh Johar v. Union of India6 both of which have 

deleterious implications for the remedy of restitution of conjugal rights. This article will 

examine the implications that these developments of the law have on the various provisions 

across statutes which provide for restitution of conjugal rights. It will attempt to show, in light 

of recent legal developments, that the said provision violates the right to privacy and right to 

personal liberty available to all individuals, both men and women, in an egregious manner by 

vitiating their personal autonomy and right to self-determination. Further, it will attempt to 

show that it specifically violates a female’s fundamental right to equality and non-

discrimination.  

For the purposes of this article, Section 9 of the Hindu Marriage Act will be analysed 

specifically, but the conclusions can be extended to other provisions which provide for the 

remedy of restitution of conjugal rights.  

                                                        
1 Ojaswa Pathak v. Union of India, W.P. (C) No. 250 of 2019. 
2 The Constitution of India, art.14. 
3 The Constitution of India, art.15, cl.1. 
4 K.S. Puttaswamy (Retd.) v. Union of India (2018) 1 SCC 908. 
5 Joseph Shine v. Union of India, (2019) 3 SCC 39. 
6 Navtej Singh Johar v. Union of India, (2018) 10 SCC 1. 
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II. Constitutional History of Section 9 

Section 9 pertains to the restitution of conjugal rights. The bare text of the Section is as 

follows: 

“9. Restitution of conjugal rights.- When either the husband or the wife has, without 

reasonable excuse, withdrawn from the society of the other, the aggrieved party may apply, 

by petition to the district court, for restitution of conjugal rights and the court, on being 

satisfied of the truth of the statements made in such petition and that there is no legal ground 

why the application should not be granted, may decree restitution of conjugal rights 

accordingly. 

 Explanation- Where a question arises whether there has been reasonable excuse for 

withdrawal from the society, the burden of proving reasonable excuse shall be on the person 

who has withdrawn from the society.”7 

In short, the section provides remedy when either the husband or the wife has left the other, 

without reasonable excuse, the abandoned party can petition the court to grant a decree for 

restitution of conjugal rights i.e. pass an order directing him/her to return and live with their 

spouse. The object of the provision is to serve the social purpose of preventing the breakdown 

of marriages and bring about amicable relations between an estranged couple.8 

Prior to the current petition in the Supreme Court, the constitutional vires of Section 9 had 

been questioned in Sareetha v. Venkatasubbaiah9, Harvinder Singh v. Harpreet Kaur10 and 

Saroj Rani v. Sudarshan Kumar.11 

In Sareetha v. Venkatasubbaiah, sixteen- year old Sareetha, a high school student, was 

married to Venkatasubbaiah. After living together for a mere six months, they separated. 

Sareetha, after some time became a famous actress. After five years, her husband decided 

that he wanted to live with her again. He petitioned to the court under Section 9 of the Hindu 

                                                        
7 Hindu Marriage Act, 1955 (Act 25 of 1955), s. 9. 
8 Sareetha v. Venkatasubbaiah, AIR 1983 AP 356; Harvinder Singh v. Harpreet Kaur, AIR 1984 Delhi 66; Saroj Rani 
v. Sudarshan Kumar, 1985 SCR (1) 303. 
9 Sareetha v. Venkatasubbaiah, AIR 1983 AP 356. 
10 Harvinder Singh v. Harpreet Kaur, AIR 1984 Delhi 66. 
11 Saroj Rani v. Sudarshan Kumar, 1985 SCR (1) 303. 
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Marriage Act, stating that Sareetha had withdrawn herself from his society “without 

reasonable excuse” and thus, he was entitled to a decree for restitution of conjugal rights 

against her i.e. a court order which required Sareetha to live with him again. After losing the 

case, when the matter came up before the Andhra Pradesh High Court, she contended that 

Section 9 of the Act was unconstitutional as it violated her fundamental rights to equality, 

personal liberty, dignity and most importantly, in this scenario, privacy. The single-judge 

bench of the High Court agreed with her and struck down the section. Justice P.A Choudhary 

stated that the effect of a degree of restitution of conjugal rights was to essentially deprive an 

individual the choice to engage in marital intercourse by it to the State and allow it to be used 

as a vehicle for another human being’s creation.12 

However, in Harvinder Kaur v. Harmander Singh13, the Delhi High Court disagreed with the 

Andhra Pradesh High Court judgment and instead opted to uphold the validity of the Section. 

In this case, it was held that the provision is aimed at resuming cohabitation between the two 

parties and did not seek to enforce sexual intercourse between them. Further, it held that 

sexual intercourse is merely a part of the matrimonial union and not its sum total. This conflict 

between the two High Court decisions was finally resolved in Saroj Rani v. Sudarshan 

Kumar14,when the Supreme Court held that Section 9 did not violate of Article 14 and Article 

21 of the Constitution. The Supreme Court disagreed with the contention forwarded by the 

Sareetha verdict which had held that a decree of restitution is tantamount to surrendering of 

the reproductive ability of the individual to the State and instead opted to agree with the 

verdict in Harvinder Kaur. It held that if the purpose of the remedy of restitution is understood 

in its proper perspective then the same does not violate Article 14 or Article 21. The Supreme 

Court chose to focus more on the object of the provision and deemed that it served a social 

purpose of preventing breakdown of marriages and did not delve into the impact of the 

provision on an individual’s personal autonomy and privacy possibly due to nascent 

jurisprudence of the Court on personal autonomy. Further, privacy as a fundamental right had 

been expressly rejected by the Court in the cases of M.P. Sharma v. Satish Chandra15 and 

                                                        
12Supra note 9. 
13 Supra note 10. 
14Supra note 11. 
15 M.P. Sharma v. Satish Chandra, AIR 1954 SC 300. 
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Kharak Singh v. State of Uttar Pradesh.16 However, it is submitted that the impact of a decree 

of restitution on these aspects needs to be  taken into account by the Court and thus, Section 

9 as well as other  provisions relating to restitution of conjugal rights need to be re-examined 

in light of recent decisions. It is contended that Section 9 of the Hindu Marriage Act and other 

allied restitution of conjugal rights provisions violate the right to privacy and personal liberty 

enshrined under Article 21   

III. Violation of Right to Life and Privacy 

In Saroj Rani,17 the Court observed that the right of the husband or wife to the society of their 

spouse is inherent in the institution of marriage itself and is not a creature of statute. It was 

further observed that sexual intercourse is a part of marriage but not its sum total and that 

the remedy of restitution was aimed at cohabitation and consortium.18 Therefore, the ambit 

of conjugal rights has to be understood to include two major elements - (i) cohabitation and 

(ii) sexual intercourse. It is submitted that the right to cohabit and the right to engage or not 

to engage in sexual intercourse with another are intimate personal choices and the state 

cannot intrude into the decision-making process of an individual in respect of these two 

choices. 

It is within these parameters that the impact of a decree of restitution must be observed. It is 

also imperative to recognise that family values have significantly changed. This changing 

notion of family life was noted by the Supreme Court in Anuj Garg v. Hotel Association of 

India19  wherein it was held that a statute which was once a valid piece of legislation may no 

longer be valid owing to the change in societal conditions and thus, can be declared invalid 

and struck down. 

It is submitted that Section 9 of the Hindu Marriage Act violates the fundamental right to 

privacy and life of individuals, both men and women. In K.S. Puttaswamy (Retd.) v. Union of 

India, it was held that privacy encompasses within itself the preservation of personal 

intimacies, the sanctity of family life, marriage, procreation, the home and sexual 

                                                        
16 Kharak Singh v. State of Uttar Pradesh, 1964 SCR (1) 332. 
17Supra note 11. 
18 Id.; Harvinder Singh v. Harpreet Kaur, AIR 1984 Delhi 66. 
19 Anuj Garg v. Hotel Association of India, (2008) 3 SCC 1. 
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orientation.20 It connotes a right to be left alone. In reference to the above position of law, 

every individual is entitled to be left alone even if they are part of a matrimonial union. Ergo, 

it means that every individual must be entitled to make independent decisions regarding 

cohabitation and other intimate aspects and must not be subject to the coercive authority of 

the state solely due to the reason that the said individual is married. This position was affirmed 

by the Supreme Court in Joseph Shine, wherein it was held that familial spaces cannot be 

considered as private spaces where constitutional values are violated.21 

The Puttaswamy judgment enunciated the basic facets of privacy and defined nine types of 

privacy. Privacy, in the judgement, has been construed to include bodily privacy, spatial 

privacy, decisional privacy and associational privacy22. Section 9 of the Hindu Marriage Act and 

other allied restitution of conjugal rights provisions violate each and every one of the above 

types of privacy.  

Bodily privacy has been construed to include the ability to prevent another from violating 

one’s body or from restraining the freedom of bodily movement.23 Spatial privacy has been 

defined as the privacy of a private space, access to which can be restricted.24 Examples of 

these private spaces are intimate relations and family life. Decisional privacy of an individual 

consists of the ability to make decisions in respect of intimate relations.25 These decisions 

usually pertain to an individual’s sexual or procreative choices and decisions related to 

intimate relations. Associational privacy is the ability of an individual to choose with whom to 

associate or interact.26 

A restitution decree violates bodily privacy as it attempts to control the right of an individual 

to choose with whom they wish to cohabit. A restitution decree denudes an individual of their 

associational ability by mandating that they must cohabit with a particular person. The choice 

of a partner, inside or outside marriage, lies in the domain of each individual and should not 

be vitiated by a decree of restitution. Marital intimacy lies within a core zone of privacy which 

                                                        
20Supra note 4. 
21 Supra note 5. 
22Supra note 4. 
23 Id.  
24 Id. 
25 Id. 
26 Id. 
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is inviolable.27  A decree of restitution of conjugal rights vitiates this associational aspect of 

privacy by coercing an individual to resume marital discourse with an individual with whom 

they do not wish to engage in marital discourse. Further, with the marital home being an 

intimate space, a restitution decree interferes in this private domain and vitiates the spatial 

autonomy of an individual by directing them to share this space with another. 

In Puttaswamy, it was further held that privacy seeks to safeguard individual autonomy and 

also acknowledges the ability of an individual to control vital aspects of their life. Privacy has 

both positive and negative aspects.28 The negative aspect prevents the state from committing 

an intrusion upon life and liberty of a person. The positive aspect, on the other hand, imposes 

a duty upon the state to protect the privacy of an individual.29 In the case of conjugal rights, 

the right to cohabitation and sexual autonomy are vital aspects over which the individual has 

absolute control. Therefore, the state cannot intrude into decisions pertaining to cohabitation 

and sexual intercourse as it would amount to a serious violation of the right to privacy. 

Similarly, personal autonomy has both positive and negative aspects. Concomitant elements 

of personal autonomy also include the positive right to make decisions about their life, to 

express themselves and to choose which activities to take part in and the negative right to not 

be subject to interference by others.30 These two aspects of personal autonomy have to be 

understood in light of the observations in Navtej Singh Johar v. Union of India, which stated 

that autonomy is individualistic.31 Further, it was said  that within the autonomy principle, the 

individual is sovereign over their own body. In other words, the individual can surrender their 

autonomy willfully to another and it is solely a matter of their choice.32 The right to choose 

whom to cohabit and enter into marital discourse with falls within the domain of an intimate 

personal choice and as such, an individual must not be coerced into making it. Thus, the 

coercive surrendering of right of cohabitation via a decree of restitution at the behest of the 

state violates the autonomy principle and thereby, vitiates personal liberty.  

                                                        
27 Shafin Jahan v. Asokan K.M. & Ors., 2018 SCC OnLine SC 201. 
28Supra note 4. 
29 Supra note 5. 
30 Anuj Garg v. Hotel Association of India & Ors., (2008) 3 SCC 1. 
31Supra note 6. 
32 Id. 
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In Puttaswamy, it was stated that life is worth living due to the freedoms which allow an 

individual to live life as it should be lived and that the decisions on how an individual should 

live his/her life are best entrusted to the individual. The state is merely entrusted with the 

duty to safeguard the ability to make decisions, protect the autonomy of the individual and is 

not entrusted with the task to dictate those decisions.33 The recognition of the autonomy of 

an individual is an acknowledgement of the state’s respect for the capacity of the individual 

to make individual choices.34 

In order to be considered as a reasonable restriction on the right to life and privacy, the 

provisions providing restitution of conjugal rights would have to pass the three-fold test of 

permissible restrictions as evolved in K.S. Puttaswamy (Retd.) v. Union of India35. An invasion 

of life, personal liberty or privacy must meet the three-fold requirement of (i) legality, which 

postulates the existence of law; (ii) need, defined, in terms of a legitimate state aim; and (iii) 

proportionality which ensures a rational nexus between the objects and the means adopted 

to achieve them.36  

The aspect of legality is satisfied as the provisions providing restitution of conjugal rights are 

validly enacted. 

On the aspect of pursuing a legitimate state aim, in Saroj Rani v. Sudarshan Kumar, the 

Supreme Court preserved Section 9 of the Hindu Marriage Act on the ground that it served a 

social purpose of preventing the breakdown of marriages.37 However, in Joseph Shine, the 

Supreme Court has held that the state has a legitimate state interest in regulating various 

aspects of marriage however, only pertaining to  its civil nature.38  It was further observed that 

even while regulating such civil aspects, the Court is bound and governed by the norms of a 

liberal Constitution which emphasises dignity, equality and liberty as its cardinal values.39 

Further it was held that privacy is dependent upon the exercise of autonomy and agency by 

individuals and that in situations where individuals are prevented from exercising these 

                                                        
33 Supra note 4.  
34Supra note 6. 
35Supra note 4. 
36Supra note 6. 
37Supra note 11. 
38 Supra note 5. 
39 Id. 
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essential attributes, the Courts must intervene to ensure dignity is realised in the fullest 

sense.40 Therefore, a restitution decree which compromises on the individual’s ability to make 

intimate personal choices and violates privacy cannot be termed as a law which pursues a 

legitimate state goal. 

Assuming that the law pursues a legitimate state aim, the aspect of proportionality and a 

rational nexus between the object and the means adopted is still not fulfilled. These two 

aspects emanate out of the mutual inter-connectivity and interdependence of fundamental 

rights.41  Proportionality means that the nature and quality of the encroachment on a right is 

not disproportionate or excessive to the purpose of the law and that the means which are 

adopted by the legislature are proportional to the object and needs sought to be fulfilled by 

the law.42 The ostensible purpose of the remedy of restitution is to save marriages by resuming 

cohabitation between spouses. However, by seeking to compel cohabitation between spouses 

it violates their personal autonomy and privacy. The right to cohabitation and by implication, 

the right to take part in sexual intercourse, as illustrated above, both fall into the domain of 

intimate personal choices and thus, cannot be vitiated at the at the behest of existing societal 

notions of family life. As held in Anuj Garg43, a valid legislation may become invalid due to the 

changing societal circumstances and thus, can be struck down. It is contended that society is 

rapidly evolving where the interest of the individual in matters of contentment, dignity and 

self-determination is given preference when faced with concerns such as societal notions of 

family life and morality. This change has itself has been recognised by the Supreme Court in 

Joseph Shine as it opted to decriminalize adultery even though traditional societal morality 

considers it worthy of being criminalized.44 It was further recognised in Navtej Singh Johar, 

that the right to privacy empowers an individual to exercise their autonomy by shielding them 

from the glare of societal expectations.45 Thus, the right of cohabitation cannot be sacrificed 

at the altar of preserving marriages. Such a sacrifice would amount to giving precedence to 

societal notions of family life over the fundamental rights of the individual. 

                                                        
40 Id. 
41 Supra note 4.  
42 Id. 
43 Anuj Garg v. Hotel Association of India, (2008) 3 SCC 1. 
44 Supra note 5. 
45Supra note 6. 
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IV. Women and Restitution of Conjugal Rights  

One of the grounds canvassed in the writ petition before the Supreme Court is that though 

the provision is facially neutral, it still has a more pronounced impact upon women than on 

men. Prima facie, the provisions for restitution of conjugal rights are gender neutral and can 

be used by either husband or wife. This creates the illusion that it is neutral and thus, does 

not fall afoul of the concept of equality embedded  in Article 14 of the Constitution. However, 

in Navtej Singh Johar, the Supreme Court recognised that certain ‘facially neutral’ actions by 

the state may have a disproportionate impact upon a particular class.46 It was further held 

that discrimination, both direct or indirect, will not endure constitutional scrutiny when it is 

grounded in and perpetuate stereotypes about a class based on the grounds mentioned in 

Article 15. Thus, if any form of discrimination is founded upon a stereotypical understanding 

of the role of the sex, it would fall afoul of Article 15.47 Further, to assess the validity of Section 

9, the doctrine of substantive equality propounded in Navtej Singh Johar and carried forward 

in Joseph Shine must also be kept in mind. As per the doctrine, in order to eliminate systemic 

discrimination against disadvantaged groups which undermines their full social, economic, 

social, political, and cultural participation in society and achieve substantive equality, the 

Court must take into account the impact of a rule or provision in the lives of citizens.48 The 

primary task of the Court to achieve substantive equality is to determine whether the 

provision contributes to the subordination of a disadvantaged group of individuals.49 This is 

known as the doctrine of substantive equality. 

It is submitted that the impact of a decree of restitution is far more coercive towards women 

compared to men, owing to the social, cultural, and financial disparities present within family 

life in India. In other words, the violation of the right to make intimate personal decisions in 

respect of cohabitation and sexual intercourse is starker in their case and is a form of indirect 

discrimination.  

It is a settled principle of law that while judging validity of legislations, it is not the object of 

the impugned legislation that must be considered but rather its effect on the fundamental 

                                                        
46 Id. 
47 Id. 
48Supra note 5.  
49 Id. 
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rights. The Court must have regard to its real, direct, and inevitable effect and not on its 

outward form.50 In Joseph Shine, the Supreme Court reaffirmed this principle by holding that 

a law cannot be understood in isolation from the social, cultural, political, and historical 

contexts in which it operates and that a law which once might have been given a ‘stamp of 

serene approval’ may no longer do so when viewed in light of growing constitutional precepts 

and progressive perceptions.51  

Historically, women were seen as subordinate to their husbands and their only duty was to 

fulfil their husbands’ desires and bear them children. This historical subordination has been 

recognised by the Apex Court in Joseph Shine by stating that the subordination of women 

within the sphere of the family has been historically considered beyond remedy. It further 

recognised that within marriage, this subordination is more pronounced with the structures 

of patriarchal notions shackling them to a less than equal existence. These notions were also 

incorporated into the doctrine of coverture which were essentially the laws of marriage. 

Within these laws, men and women were given different roles in a society based upon the 

prevailing societal notions. Men were given the socio-political sphere while women were 

relegated to the field of domestic household work. These notions are unfortunately carried 

forward till date, as the pressure to preserve their marriage seems to rests more heavily upon 

the wife; in this case, a decree of restitution in the Indian society would have the result of 

sociologically pressurizing the woman to resume cohabitation with her husband since she’s 

expected to dilute her individuality for him and not doing so would raise questions upon her 

character or the honour of her family instead.52 In essence, she would be forced to comply 

with the decree as a result of pressure from her own family members as well as due to the 

societal notions of the duties of a woman, along with possible reasons of economic 

dependence of herself and her children as well as fear of stigma or being ostracised from her 

community. This regrettable perception still remains in the majority of the society, educated 

or not, and when the effect of a law is considered, societal impact has to be accounted for.  

In Joseph Shine, the Supreme Court has emphasized on the individuality and dignity of a 

woman. It was emphatically enunciated that the identity of a woman must be that of an 

                                                        
50 R.C. Cooper v. Union of India, [1973] 3 SCR 530. 
51 Supra note 5. 
52 Promila Kapur, ‘Marriage and the Working Women in India’ 9 (Delhi. Vikas. 1970), p. 9.  
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‘individual in her own right’. Her identity does not get submerged as a result of her marriage.53 

A natural corollary to individuality would be the ability to make independent decisions about 

vital aspects of her life.  

Any provision of law which is manifestly arbitrary is unreasonable and being contrary to the 

rule of law, violates Article 14. Manifest arbitrariness is defined as something that is done by 

the legislature in enacting legislations which is excessive and disproportionate.54 A provision 

which relies upon a woman’s social and financial disadvantages to prevent her from making 

vital decisions about her life must be considered manifestly arbitrary and violative of Article 

14. A decree of restitution, granted with the ostensible object of preserving a marriage has a 

disproportionate impact upon a woman and is violative of the principle of equality and non-

discrimination embodied in Article 14 and Article 15(1) respectively. However, even if we 

ignore the specific impact that a decree of restitution has on a woman, its vitiation of the right 

to personal autonomy and privacy of both men and women cannot be countenanced.  

V. Conclusion 

Keeping in mind the developments of the concepts such as individual autonomy, privacy and 

the changing notions about family life in India, it is imperative that we reconsider our marital 

laws and re-evaluate them. After examining the recent jurisprudence of the Supreme Court 

on the above concepts and examining Section 9 of the Hindu Marriage Act in light of it, the 

inescapable conclusion is reached, which is that the provision violates an individual’s 

autonomy as well as their right to privacy. Firstly, the right to engage in marital discourse with 

another individual is an intimately personal choice and is protected by the personal autonomy 

enshrined in the right to life. Any coercive act by the state to compel an individual to cohabit 

with another would violate individual autonomy. Secondly, in the case of conjugal rights, the 

ability of the individual to choose the person with whom they wish to cohabit and engage in 

marital discourse with is vitiated as soon as a decree of restitution is granted. Further, a 

restitution decree takes away a crucial aspect of privacy which is the right to self-

determination implicit in the right to privacy by invalidating an individual’s right to engage or 

                                                        
53 Supra note 5.  
54 Shayara Bano v. Union of India, (2017) 9 SCC 1. 
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not engage cohabitation with another. The legitimate expectation of privacy cannot be 

snatched away merely because it pertains to the social institution of marriage, privacy must 

extend from the private to the public domain.55 

Thus, it is submitted that the state, acting through the court, cannot seek to enforce 

cohabitation through a restitution decree as it amounts to an unjustifiable intrusion into the 

vital decision-making ability of an individual. The concept of life and personal liberty are 

inherently connected and are the backbone of a dignified human existence. As held in Joseph 

Shine, the ability to make choices within marriage and on its every aspect is a facet of human 

liberty and dignity which the Constitution protects.56 The passing of a decree of restitution of 

conjugal rights amounts to an infringement of the right of an individual to choose whom they 

wish to cohabit and engage with in their private sphere, thereby, depriving them of their 

dignity, personal liberty, and privacy. Thus, it is contended that all provisions enabling a decree 

of restitution of conjugal rights should be held unconstitutional and struck down by the 

Supreme Court. 
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