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EDITORIAL
Weaponizing Emergency Powers in the
Time

of

Coronavirus:

Forms

of

Government and the Protection of Civil
Liberties
There is only so much we know about the coronavirus and thus, only so much that we can do.
The pressure on governments “to do something” in order to “flatten the curve” has been
relentless. In these harrowing times, where governments turn their focus to public health
above all else, accurate information on the novel coronavirus is crucial. Instead, through the
pandemic, an overabundance of false preventative measures and disinformation has led to
people denying the importance of masks and social distancing that help prevent the
transmission of the virus.1 Among the myths that circulated online and otherwise, were claims
that eating garlic and drinking bleach can cure infections. 2 Governments have responded with
a heavy hand to tackle this. For instance, the Iranian government has established a
‘coronavirus defense base’ that has arrested individuals

supposedly spreading

misinformation. 3
The significant socio-legal impact of the crisis on the world has affected the functioning of
society and the economy in many different ways. With the seriousness of the pandemic
1

World Health Organization, “Managing the 2019-nCoV ‘infodemic’ in Novel Coronavirus (2019-nCoV) Situation
Report 13”, Feb. 2, 2020, available at: https://www.who.int/docs/default-source/coronaviruse/situationreports/20200202-sitrep-13-ncov-v3.pdf (last visited on September 20, 2020).
2
World Health Organization, “Coronavirus disease (Covid-19) advice for the public: Mythbusters”, Nov. 23, 2020,
available at: https://www.who.int/emergencies/diseases/novel-coronavirus-2019/advice-for-public/mythbusters (last visited on September 20, 2020).
3
ARTICLE 19, “Iran: Coronavirus crisis highlights need for the free flow of information, Feb. 21, 2020, available
at:
https://www.article19.org/resources/iran-coronavirus-crisis-highlights-need-for-the-free-flow-of
information/ (last visited on September 20, 2020).
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unabated, governments have responded with drastic and myriad measures to overcome the
crisis. Significant among all measures, is the number of countries that have imposed a “state
of emergency” in response to the coronavirus. A “state of emergency” for the purpose of this
editorial includes both formally declared emergencies provided for by Constitutional
provisions and Executive emergencies that are declared by provisions in other statutes.
However, these declarations of emergency have been seen to significantly impact liberty. The
full extent of the restrictions only became clear when there has been a combination of several
alarming measures that restrict various civic freedoms. For instance, in China, the government
initially responded by withholding necessary information, under-reporting cases of infection
and downplaying the severity of the crisis. 4
One of the most striking uses of power has been to postpone electoral activities in order to
minimize the risk of transmission in many countries.5 Although postponement is necessary,
periodic elections are a fundamental right and are very crucial to peaceful, fair and democratic
transfers of power. Periodic elections being an important part of democracies challenged by
the Covid-19 crisis as countries are put in a position of choosing between holding or
postponing them.6 All democracies have fixed deadlines for holding such elections and they
form part of the country’s legal or constitutional framework; and postponements have a
significant impact on the public trust of democratic institutions and the legitimacy of the
incumbent leaders. Some governments embrace this continued period of office to extend
their authorities by misusing the states of emergency that in themselves carry an inherent
risk of abuse.7 Thus, there is a push to take up decisions that protect both democracy and
public health, without thwarting other important civil liberties.

4

“China: Respect Rights in Coronavirus Response” Human Rights Watch, Jan. 30, 2020, available at:
https://www.hrw.org/news/2020/01/30/china-respect-rights-coronavirus-respons (last visited on September
20, 2020).
5
International Institute for Democracy and Electoral Assistance, “Global overview of Covid - 19 Impact on
Elections”, Mar. 18, 2020, available at: https://www.idea.int/news-media/multimedia-reports/global-overviewcovid-19-impact-elections (last visited on September 20, 2020).
6
Ibid.
7
Selam Gebrekida, “For Autocrats, and Others, Coronavirus Is a Chance to Grab Even More Power” NY Times
Mar. 20, 2020, available at: https://www.nytimes.com/2020/03/30/world/europe/coronavirus-governmentspower.html (last visited on September 20, 2020).
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Another element of democracy to have suffered during the pandemic are media freedom and
access to information. Both are central to democratic institutions as enablers of other rights
and to hold free and fair elections. Especially in the context of the pandemic, these rights have
become indispensable as citizens need to access accurate and reliable information. States
imposing measures concerning press freedom, misinformation, or access to information have
to ensure that it does not lead to self-censorship or suppression of free speech. In this
editorial, we look at the responses of countries that have imposed a state of emergency and
also imposed measures concerning press freedom, disinformation, or access to information.
We identify these countries using tracking tools developed by the Centre for Civil and Political
Rights8 and the Covid-19 Civic Freedom Tracker.9 We then categorise the countries based on
their form of government - presidential form of government as against parliamentary forms
of government. The objective of making such a division is to look at whether the form of
government matters in protection of civil liberties during a state of emergency. This editorial
will explore the handling of the pandemic, elections and guarantee of civil liberties in the said
countries broadly having divided them according to their forms of government.

I. Parliamentary Forms of Governments
INDIA
India’s tryst with the Coronavirus began in January 2020. However, given the socio-economic
diversity of the population of India, and diversity of political opinion within the country, the
implementation of the lockdown and other measures to curb the spread of the virus has been
rife with problems.
The first among these problems has been how the government response to the spread of the
virus impeded the conduct of several elections across the country. Most importantly, the
8

The Centre for Civil and Political Rights has developed a tracking tool related to the state of emergencies
declared after Covid-19 pandemic by referring to official sources available online. The tracking tool can be found
here: https://datastudio.google.com/u/0/reporting/1sHT8quopdfavCvSDk7t-zvqKIS0Ljiu0/page/dHMKB.
9
The Covid-19 Civic Freedom Tracker monitors government responses to the pandemic that affect civic
freedoms and human rights, focusing on emergency laws. The tracking tool works on publicly available
information collected by a range of actors that include International Centre for Not-For-Profit Law (ICNL),
European Centre for Not-For-Profit Law (ECNL), with research support from UN Special Rapporteur on the
promotion and protection of human rights and fundamental freedoms. The tracking tool can be found here:
https://www.icnl.org/covid19tracker/.
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Rajya Sabha elections to seats which fall vacant due to periodic retirement had been delayed.
The fate of Assembly bye-elections in the states of Assam, Kerala, UP, Nagaland, Madhya
Pradesh and Jharkhand remain undecided. 10 However, signs of hope come from the state of
Bihar, which went to polls in 2 phases between 28 October 2020 and 7 November 2020. The
turnout for the 2 phases has been 55.22%, 11 an admirable number amongst concerns
regarding the possible spread of Covid-19 among voters. To aid the voting process, the mailin ballot was extensively used, and polls were kept open for longer hours. 12
Another concern has been the freedom of the press in covering the pandemic. Several
journalists have been charged with sedition cases when reporting the shortcomings of state
governments in the management of quarantine centres, distribution of food relief packets
and their handling of the migrant labour crisis.13 Journalists in the states of Uttar Pradesh,
Jammu & Kashmir, Himachal Pradesh and some others have faced registration of FIRs,
summons or show cause notices, physical assaults, and even alleged destruction of properties
and threats for reportage.14 Some estimates suggest that this has been the fate of as many as
55 journalists across the country.15
Further, in an attempt to curtail the spread of misinformation, the government had petitioned
the Supreme Court of India to direct the media not to publish anything about the pandemic

10

Anubhuti Bishnoi “Covid-19 makes a mess of election schedules around the world”, The Economic Times, Apr.
27, 2020 available at: https://economictimes.indiatimes.com/news/international/world-news/covid-19-makesa-mess-of-election-schedules-around-the-world/articleshow/75416027.cms (last visited on September 20,
2020).
11
“Bihar Assembly Election 2020: Over 56% Turnour till 6pm”, The Indian Express, Nov. 7, 2020, available at:
https://indianexpress.com/elections/bihar-election-2020-voting-live-updates-third-phase-6981047 (last visited
on November 7, 2020).
12
“Bihar Assembly Elections: Can’t remain silent spectator to situations, says EC Chandra about polls amid Covid19” The Hindu Nov. 8, 2020, available at: https://www.thehindu.com/elections/bihar-assembly/over-57turnout-in-bihar-third-phase/article33049712.ece (last visited on November 8, 2020).
13
Bansari Kamdar “Covid-19 and Shrinking Press Freedom in India” The Diplomat, May 29, 2020 available at:
https://thediplomat.com/2020/05/covid-19-and-shrinking-press-freedom-in-india/ (last visited on November
7, 2020).
14
Amnesty International, “Global: Crackdown on journalists weakens efforts to tackle Covid-19” Amnesty, May
1, 2020, available at: https://www.amnesty.org/en/latest/news/2020/05/global-crackdown-on-journalistsweakens-efforts-to-tackle-covid19/ (last visited on November 7, 2020).
15
Shemin Joy, “At Least 55 journalists targeted during Covid-19 lockdown”, Deccan Herald, Jun. 15, 2020,
available
at
https://www.deccanherald.com/national/at-least-55-journalists-targeted-during-covid-19lockdown-849759.html (last visited on September 20, 2020).

iv

“without first ascertaining the facts from the mechanism provided by the government.” This
petition was not allowed by the Supreme Court. 16
All in all, it has been a tumultuous time for India, with state resources being pushed to the
limit, food security concerns due to a locust outbreak 17, cyclones 18 and a deadly gas leak19- all
among a global pandemic. With the added pressure on journalists to report only what the
government approves, and the growing distrust on Indian media, 20 the people of India are
reminded of a time when similar restrictions were placed on the freedom of the press- the
infamous Emergency declared in 1975.21
HUNGARY
Prime Minister Viktor Orbán’s government in Hungary declared a national "state of danger"
to counter the consequences of the Covid-19 epidemic in March, 2020. The state of danger is
a special state of emergency regulated by Hungary's constitution. 22 The state of danger
extends to the entire territory of Hungary for the elimination of the consequences of the
human epidemic endangering life and property and causing massive disease outbreaks. The

16

Arpan Chaturvedi, “Government Effort to Restrain Media Coverage of Pandemic Met With Supreme Court
Caution” Bloomberg Quint, Apr. 1, 2020, available at: https://www.bloombergquint.com/law-andpolicy/government-effort-to-restrain-media-coverage-of-pandemic-met-with-supreme-court-caution
(last
visited on September 20, 2020).
17
“India locusts: Swarm sweeps into Delhi suburb Gurgaon” BBC, Jun. 27, 2020, available at:
https://www.bbc.com/news/world-asia-india-53207645 (last visited on September 20, 2020).
18
“Amphan: Cyclone wreaks deadly havoc in India and Bangladesh” BBC, May 20, 2020, available at:
https://www.bbc.com/news/world-asia-52734259 (last visited on September 20, 2020).
19
Sumit Bhattacharjee “Visakhapatnam Gas Leak: How Negligence and Violations Led To a Deadly Gas Leak” The
Hindu, Jun. 6, 2020, available at: https://www.thehindu.com/news/cities/Visakhapatnam/visakhapatnam-gasleak-how-negligence-and-violations-led-to-a-deadly-disaster/article31761949.ece (last visited on September
20, 2020).
20
Raksha Kumar “India’s Media Can’t Speak Truth To Power”, Foreign Policy, Aug. 2, 2019, available at:
https://foreignpolicy.com/2019/08/02/indias-media-cant-speak-truth-to-power-modi-bjp-journalism/
(last
visited on November 5, 2020).
21
M Venkaiah Naidu, “Let Us Not Forget” The Indian Express, Jun. 26, 2017, available at:
https://indianexpress.com/article/opinion/columns/let-us-not-forget-emergency-1975-4721838/ (last visited
on November 5, 2020).
22
“A government decree was issued announcing the emergency” Hirado.Hu, Mar. 11, 2020, available at:
https://hirado.hu/belfold/kozelet/cikk/2020/03/11/megjelent-a-kormanyrendelet-a-veszelyhelyzetkihirdeteserol/ (last visited on December 10, 2020).
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state of danger has been confirmed and extended for an indefinite time by Act XII of 2020 on
the containment of coronavirus.23
According to the Hungarian Constitution, any such emergency decrees should only last for a
maximum of 15 days before they must be renewed by a majority in parliament. 24 But Section
3 of the new law waives this requirement, giving automatic pre-approval to all of Orbán’s
decrees.25 In theory, the opposition parties in parliament could bring a case against the law
to Hungary’s Constitutional Court. In practice, they would be nearly certain to lose: A
quantitative analysis by Hungarian researchers and human rights activists found that Orbán’s
hand-picked justices on the court were overwhelmingly likely to rule in favour of his
government on key issues.26 The Constitutional Court is an institution that has previously been
packed with loyalists to the governing majority. It has failed to resist direct or indirect political
pressure in significant human rights related cases. 27
The courts are also unlikely to intervene against the law’s other hair-raising provision: its
provisions criminalizing free speech. If citizens claim or spread a falsehood or claim or spread
a distorted truth that the government concludes is “obstructing or preventing” effective
coronavirus response, they are committing a criminal offense that is punishable by one to five
years of prison.28 None of these terms have precise definitions in the law. It is entirely up to
the government and its captive courts to determine what qualifies as a “distorted truth” that
is in some way “obstructing” the Hungarian response to the coronavirus. Hungarian observers

23

Government Decree 40/2020. (III. 11.)
The Constitution of the Republic of Hungary, Act XX of 1949.
25
Zack Beauchamp, “Hungary’s Corona Virus Coup Explained” Vox, Apr. 15, 2020, available at:
https://www.vox.com/policy-and-politics/2020/4/15/21193960/coronavirus-covid-19-hungary-orban-trumppopulism (last visited on September 26, 2020).
26
Eötvös Károly Institute, the Hungarian Civil Liberties Union and the Hungarian Helsinki Committee, Analysis of
the performance of Hungary’s “One-party elected” constitutional court judges between 2011 and 2014,
available
at
https://helsinki.hu/wp-content/uploads/EKINT-HCLUHHC_Analysing_CC_judges_performances_2015.pdf (last visited on September 26, 2020).
27
Amnesty International report on Hungary’s courts, available at https://www.amnesty.hu/data/file/4886-4871final_fearing-the-unknown_report_amnesty-hungary_e1.pdf?version=1415642342 (last visited on September
26, 2020).
28
Ottavio Marzocchi, The Impact of Covid-19 Measures on Democracy, the Rule of Law and Fundamental Rights
in EU, Monitoring Group on Democracy, Rule of Law and Fundamental Rights, European Parliament,
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/651343/IPOL_BRI(2020)651343_EN.pdf
(last
visited on September 20, 2020).
24
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believe this law could be used to punish entirely accurate reporting and whistleblowing on
the government’s manifest failures in responding to the coronavirus pandemic. 29
In June 2020, The Hungarian Parliament voted to end the nation's state of danger. 30 However,
the bill terminating the state of danger in Hungary still makes it easier for the government to
rule by decree and will erode the rule of law in the EU country. The new law leaves the
possibility for the government to declare another state emergency granting it extra powers
to handle an epidemic. 31 It remains to be seen whether the end of the state of danger in
Hungary is indeed an end to the emergency powers in its complete sense.
ETHIOPIA
Ethiopia had its parliamentary elections originally scheduled for 29 August 2020, the
preparations and planning for which are temporarily halted on account of the pandemic. On
20 March 2020, the National Electoral Board of Ethiopia (NEBE) consulted with political
parties on the impact of Covid-19 and the challenges it poses to the upcoming elections. With
broad political consensus, at the end of March, Prime Minister Abiy Ahmed postponed
parliamentary elections indefinitely. On 11 June 2020, Ethiopia's parliament approved Prime
Minister Abiy Ahmed to stay one more year in office until “international health institutions
have deemed the threat from coronavirus to be over.”32
The legal basis for such postponement and the continuity of the current parliament beyond
the constitutional deadline of September have raised political and constitutional
contestations. Even before Covid struck, the originally scheduled date of 29 August was
considered unrealistic by many organisations and political groups as it is the rainy season in
Ethiopia and most rural areas are inaccessible at that time. Late preparations and an
29

Benjamin Novak and Patrick Kingsley, “Hungary’s Leader Grabbed Powers to Fight the Virus. Some Fear Other
Motives” NY Times, Apr. 5, 2020, available at: https://www.nytimes.com/2020/04/05/world/europe/victororban-coronavirus.html?smtyp=cur&smid=tw-nytimesworld (last visited on September 20, 2020).
30
“Coronavirus: Hungary votes to end Viktor Urban emergency powers” BBC, Jun. 16, 2020, available at:
https://www.bbc.com/news/world-europe-53062177 (last visited on December 10, 2020).
31
Gabor Tanacs & Natalie Huet, “Hungary ends emergency powers, but new law opens up potential to reapply
them” Euro News, Jun. 16, 2020, available at: https://www.euronews.com/2020/06/16/hungary-debates-endto-emergency-powers-but-new-law-opens-up-potential-to-re-apply-them (last visited on September 26, 2020).
32
“Ethiopian parliament allows PM Abiy to stay in office beyond term” Al Jazeera, Jun. 11, 2020, available at:
https://www.aljazeera.com/news/2020/06/ethiopian-parliament-pm-abiy-stay-office-term200610195337702.html (last visited on November 20, 2020).
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impractical choice of date posed a very serious problem to the practicality and legitimacy of
the elections even before the pandemic. The circumstances created by the public health crisis
was only a golden opportunity to justify elections indefinitely. In its current ethno-political
landscape, without democratic transfer of power in accordance with an election, Ethiopia’s
Tigray region plans to hold its own regional elections. The NEBE however rejected Tigray’s
request to “deploy manpower and provide logistics and other material support for the
election” as it has officially notified that all elections will be held only after the pandemic. 33
Ethiopia has also imposed excessive measures on free speech and access to information.
Under the new regulations, all media professionals are required to report Covid-related news
in a ‘way that is neither exaggerated nor understated, and is not likely to create confusion or
alarm’. 34 Violations of these provisions are subject to a penalty of up to three years in prison
and a fine of up to 200,000 Ethiopian Birr ($6,000). A lawyer (Elizabeth Kebede) and a
journalist (Yayesew Shimelis) have been charged under the new law for comments on social
media on the government’s response to the pandemic. 35 With such a broad discretionary
power and imprecise language,36 notification of new symptoms to the virus may also cause
‘alarm’ or comparatively looking at strategies adopted by other countries and suggesting that
the Ethiopian government must take that into account may be characterized as ‘exaggerated’
depending merely on the language employed. It may be disproportionately employed against
any person who seeks to speak on pandemic related issues that has considerable public
interest. Any dissent or publications that “offend, shock or disturb” 37 the state either on the
elections or its handling of the pandemic might come under intense scrutiny.
Further, millions of Ethiopians in the western Oromia Region were living under a government
imposed shutdown of internet and phone services making it impossible for them to know
33

Abdur Rahman Alfa Shaban, “Ethiopia ‘poll’ body rejects Tigray regions request to hold elections” africanews,
Jun. 25, 2020, available at: https://www.africanews.com/2020/06/25/ethiopia-pm-rejects-talk-of-transitionalgovt-amid-delayed-polls// (last visited on December 10, 2020).
34
Attorney General Issues Directive for Execution of State of Emergency Proclamation, Apr. 11, 2020, available
at: https://www.ena.et/en/?p=13819 (last visited on December 10, 2020).
35
“Ethiopia: Free Speech at Risk Amid Covid-19” Human Rights Watch, May 6, 2020, available at:
https://www.hrw.org/news/2020/05/06/ethiopia-free-speech-risk-amid-covid-19 (last visited on September
20, 2020).
36
UNCHR, 'General comment No 34’ on ‘Article 19 (Freedom of Opinion and Expression)’ (2011) UN Doc
CCPR/C/GC/34.
37
Id; Handyside v. the United Kingdom, Application No. 5493/72, (ECtHR, Dec. 7, 1976), para. 49.
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about the Covid-19 virus, symptoms or other essential information crucial to coping with the
virus. It was briefly restored, 38 until protests erupted in several towns across Ethiopia in
response to the killing of Hachalu Hundessa, a popular singer who sang about the Oromia
region’s struggles. Many were killed in the protests and access to credible information on the
virus, the political scenario in the country was largely unavailable to its citizens. 39 The internet
shutdown caused immense confusion, powerlessness and anxiety among Ethiopians and was
only restored completely after three weeks of outage.40
In such conditions, political negotiations that are made might be the right way to go about
the continuity of the incumbent leader and further elections. Neither the electoral board nor
Ahmed’s government can legally stop the Tigrayans from holding elections. The Council of
Tigray Regional State has already approved the appointments of Tigray regional state Election
Commission officials who are preparing for the elections. 41 Any attempt to stop the Tigrayian
elections by force might lead to unfound consequences such as a split along ethnic lines. As
the Tigrayians do not recognize the current party as a legitimate government, it offers scope
to invoke Article 39 of the Ethiopian Constitution, 42 by which they can declare an independent
state. To avoid a more severe crisis, the government has to agree upon a set poll date as well
as a provisional administration after a proper dialogue with all political parties and civil society
actors.
REPUBLIC OF MOLDOVA
The Covid-19 crisis has come hot on the heels of a constitutional crisis that rocked the
Republic of Moldova in 2019. The government has had to quickly adapt to the circumstances
while it was still in the middle of getting its bearings, post the oligarchic power structure it

38

“Internet restored in Oromo region in Ethiopia” Ecofin Agency, Mar. 31, 2020, available at:
https://www.ecofinagency.com/telecom/3103-41189-internet-restored-in-oromo-region-in-ethiopia
(last
visited on December 10, 2020).
39
Ibid.
40
“Ethiopia 'fully' restores internet connectivity after three week outage” africanews, Jul. 23, 2020, available at:
https://www.africanews.com/2020/07/23/normalcy-returning-to-ethiopia-capital-au-speaks-net-stillblocked// (last visited on September 20, 2020).
41
Tigray State Council approves appointment of Regional Electoral Commission Officials, Jul. 16, 2020,
https://addisstandard.com/news-tigray-state-council-approves-appointment-of-regional-electoralcommission-officials/ (last visited on December 10, 2020).
42
Constitution of The Federal Democratic Republic of Ethiopia, art. 39.
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had replaced.43 The unicameral Parliament of Moldova invoked their power under Article 66
of the Constitution of Moldova, 1994, and declared a “state of emergency.” 44 This enables the
Parliament to implement provisions regarding “coordination of the activity of mass media”
and the “introduction of special rules for the use of telecommunications,” among other areas.
The broad language used seems open to much interpretation. Shortly after the declaration,
the Security and Intelligence Service had 52 news websites taken down on allegations that
they were spreading “fake news,” which did not sit well with critics who warned against
arbitrary censorship of the media.45
Perhaps the most daunting blow to the freedom of the press was dealt on 24 th March, when
the Audio-visual Council of Moldova ordered that all media must only report the official
position of competent public authorities and that “journalists will unilaterally renounce
formulating their own opinion or other arbitrary opinions in reflecting on topics concerning
the Covid-19 pandemic.”46 Understandably, this has been met with severe criticism. This is
despite the president of the Council attempting to allay fears by stating that the order only
refers to “unqualified opinions,” and that the media should receive its information only from
competent sources such as the WHO, WHO-approved sites, the Moldovan government, and
the health ministry, and “not from persons who bear no responsibility.” 47
This was followed by several European countries, including Moldova, extending the deadline
within which public bodies are required to respond to Freedom of Information (FOI) requests.
In Moldova, the deadline has been tripled, and it has been reported that authorities are even

43

Mihai-Razvan Corman, “What happened in Moldova? And what should the EU do about it?” Open Democracy,
Jul. 27, 2019, available at: https://www.opendemocracy.net/en/odr/what-happened-moldova-and-whatshould-eu-do-about-it/ (last visited on December 10, 2020).
44
Parliamentary Decision on the Declaration of State of Emergency, Mar. 17, 2020, available at:
http://parlament.md/Actualitate/Noutati/tabid/89/NewsId/2374/language/ro-RO/Default.aspx (last visited on
September 20, 2020).
45
“(DOC) SIS Ordered to Block 52 Anonymous Sites that Allegedly Disseminate Fake News About Covid-19”
Media Azi, Mar. 20, 2020, available at: http://media-azi.md/en/stiri/doc-sis-ordered-block-52-anonymoussites-allegedly-disseminate-fake-news-about-covid-19 (last visited on December 10, 2020).
46
The Audiovisual Council of the Republic of Moldova Provision No. 2, Mar. 24, 2020, available at:
http://www.audiovizual.md/files/Dispozitie%20CA.semnat.pdf(last visited on December 10, 2020).
47
Madain Necsutu, “Battling Coronavirus, Moldova Targets Unwanted Media ‘Opinion’” BalkanInsight, Mar. 31,
2020, available at: https://balkaninsight.com/2020/03/31/battling-coronavirus-moldova-targets-unwantedmedia-opinion/ (last visited on December 10, 2020).
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outright refusing to respond to journalists’ FOI requests, claiming that “ministry officials have
more important things to deal with.” 48 Considering that FOI requests are vital to a journalist’s
arsenal in Moldova, this has also been met with much uproar from advocates for freedom of
the press and the right to information.
Most recently, a Moldovan journalist was harassed and fined for reporting on unsafe working
conditions and lack of sanitary measures amidst the pandemic. She was also pressured by the
authorities to reveal her sources, i.e. the workers who had relayed their plight to her. 49 Once
again, criticism was rife, and it remains to be seen how many more journalists will be
subjected to the same treatment.
The Moldovan government has taken drastic steps that have not been welcomed by all, but
only time will tell if the curtailment of the media and of access to information will serve its
alleged purpose.
BANGLADESH
Prior to the pandemic, Bangladesh was looking at an upward growth in their economy due to
their export-led, growth intensive model. However, the inability to effectively continue
working in textile factories, which source nearly 85% of Bangladesh’s exports, alongside
restrictions such as social distancing and lockdowns has led to plummeting demand in foreign
markets.50 This economic crisis is further highlighted when we look to the political climate
currently in Bangladesh, and the slew of measures the government has taken to centralize
their power in the wake of the pandemic.
The Prime Minister of Bangladesh, Sheik Hasina won the election in 2018 by a landslide
victory, allowing her party, the Awami League, to stay in power and giving her a third term as
48

Ivana Nikolic, Marcel Gascón Barberá, et.al., “Central and Eastern Europe Freedom of Information Rights
‘Postponed’” BalkanInsight, Apr. 6, 2020, available at: https://balkaninsight.com/2020/04/06/central-andeastern-europe-freedom-of-information-rights-postponed/ (last visited on December 10, 2020).
49
“Media NGOs Condemn the Abuses of Ceadir-Lunga Police Inspectorate That Served the Journalist Natalia
Cebotari a Contravention Notice” Media Azi, May 19, 2020, available at: http://media-azi.md/en/stiri/mediangos-condemn-abuses-ceadir-lunga-police-inspectorate-served-journalist-natalia-cebotari (last visited on
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head of government. However, the result was clouded by reports of pre-election violence and
allegations of crackdown on the opposition Bangladesh Nationalist Party, as well as voterigging and intimidation on the day of election. Controlling over 96 seats in the Parliament,
and 288 out of 300 contested seats, the Awami League currently holds significant power in
Bangladesh.51 The political climate may thus be described as a one-party state, headed by a
strongman and populist leader. The advent of the pandemic has entrenched this power - with
the government detaining journalists, opposition activists, healthcare workers and anyone
else who questions or criticizes the official response to the coronavirus. 52 The government
has previously been accused of enforced disappearances as well, which all form part of a
systemic pattern of serious human rights abuses perpetrated by the Awami League.
The government has a history of using the Rapid Action Battalion, or RAB, an elite unit of the
Bangladesh Police which has militarised law enforcement with devastating impacts on human
rights. The RAB is at the top of the spear of the regime’s attempts to quell dissent, most
recently leading a campaign of arbitrary arrests and disappearances of people who criticized
the Awami League’s Covid-19 response on social media 53. The strengthening of the RAB is
indicative of declining democracy, with physical abuse being carried out by security forces as
well. The high levels of corruption within the Bangladeshi government has also had an impact
on aid distribution during the crisis, disproportionately affecting low-income households.

II. Presidential Forms of Governments
UNITED STATES OF AMERICA
The United States of America is at an interesting point in history - it is having to confront its
inglorious past in the middle of a global pandemic, with a hotly contested election coming to
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a close. A slow initial response to the virus led to the declaration of a national emergency, 54
and candidates in the election had to re-imagine the process of campaigning and voting. The
all-important Presidential election, which culminated in the victory of the Democratic Party,
with Joe Biden as President-elect, and Kamala Harris as Vice President-elect was rife with
controversy throughout.
This election race was a unique one, and began with theories regarding the possibility of
postponement of elections due to the pandemic. Since the United States Constitution has a
strong position on the transfer of power every four years, 55 this was avoided by popularising
the use of the postal ballot despite criticism from Republicans, who cited concerns regarding
the legitimacy and feasibility of the mail-in ballot. The manual effort needed to count postal
votes led to a natural delay in the counting of votes and declaration of results, which the
Republicans criticised as voter fraud. 56 The Trump administration made efforts till the last day
of counting to invalidate the mail-in votes,57 showing no restraint in criticising the electoral
process and claiming that the mail-in ballot gives Democrats an unfair advantage- a claim that
has been disproven before. 58
While every election is fought on important policy issues, one salient issue in this election was
systemic racism in the United States, which was brought to light by the brutal murder of
George Floyd at the hands of the police in May 2020. Across America, people took to the
streets protesting systemic racism and police brutality. While mass gatherings like protests
are perfect sites for the spread of the Coronavirus, this risk is intertwined with the urgent
54
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moral stakes of protesting systemic racism suffused in the United States. Added to this was
the administration’s attempt to trivialise the severity of the virus, which led to widespread
misinformation and confusion, with some people throwing anti-mask parties 59 fuelled by their
disbelief in the severity of the disease. Thus, two important issues- the Covid-19 pandemic
and systemic racism found themselves in the middle of a political tug of war, exacerbated by
the Trump administration's handling of the pandemic.
While the culmination of the election signifies a moment of peace after a tumultuous few
months, the battle appears to be far from over. The Trump administration has sued several
states, demanding a recount of the votes, alleging a lack of transparency in the voting process,
unequal “curing” of ballots, and concerns about mail-in ballots received after Election Day on
November 3. 60
In the United States of America, the constant back and forth between the administration and
the authorities has set a trend, and even the election was not spared. Systematic attacks on
the truth, and casting a shadow of doubt on every practise has led to widespread
misinformation and chaos across the country. This problematic approach to governance
points to a state of emergency in the United States, and once the legal dispute is resolved,
the incoming administration will have its work cut out. They will be tasked with restoring the
people’s belief in the truth, and will have to go the extra mile to ensure transparency in the
systems and processes followed in the United States.
DOMINICAN REPUBLIC
The Dominican Republic had its Presidential and legislative elections scheduled originally for
17 May 2020. On 17 March, President Danilo Medina addressed the nation and declared a
state of emergency,61 announcing a slew of measures to limit the spread of the virus which
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include restrictions of movement by establishing a curfew, prohibiting transit and the
movement of people from 8 pm to 6 am. 62 The measures directly affected the presidential
and legislative elections as the Dominican Government prohibited the holding of rallies and
other mass events during the electoral campaign that was set to begin on 17 March. The
Country has pushed back its general elections from May 17 to July 5 after consultations with
22 political parties. 63
The election ended a 16-year hold on the presidency by the centre-left party in the country
with the Opposition candidate Luis Abinader of the Modern Revolutionary Party (PRM)
claiming victory. 64 Though around 7.5 million Dominicans were eligible to vote, some of the
diasporas abroad who represent 8% of the electoral roll could not vote because of coronavirus
lockdown restrictions. Voter turnout was only 49.6% but since Abinader gathered more than
50% of the votes in the first rounds, the country has avoided the scenario of conducting a
second round of elections. The health crisis had far reaching implications on the electoral
process both in terms of voter turnout and exposure to the virus in the voting booths. The
Dominican Republic is one of the worst hit countries in the Caribbean and the Organization
of American States (OAS) reported lapses in social distancing measures during the election
day.65
On March 23, 2020, by means of Decree 137-2066 and Resolution No. 060-202067 of the
Ministry of Public Administration, suspended all administrative procedures including
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processing of requests for information, claims, actions, appeals and administrative actions are
suspended for the duration of the emergency. Access to government held records or data
relevant to the spread of the virus may not be available even if a request is made for the same
by civil society actors thereby infringing the right to know. 68
Access to election-related information is considered to be essential to the integrity of
electoral processes in the democratic world. 69 For instance, disclosure of party finances,
campaign spending and contributions, sources of funding, serves the important goals of
protecting the integrity of the electoral process and enabling voters to make informed choices
on election day on the basis of the broadest possible information. 70 Social watchdogs play a
crucial role in requesting such information and making the details of it available to the public
at large thereby, safeguarding the transparency of the electoral process. 71 Dominican
Republic, having a legislation to facilitate right to information, must also recognize its
importance in the electoral process. A flat non-availability of any information during the
pandemic will arbitrarily and disproportionately affect the participatory process during an
election. Even if they were to be processed slower than before, the option to request and
obtain information should be open and available so as to ensure free and fair elections in the
country.
BRAZIL
The Brazilian President signed the provisional Measure 928 in March, 2020 which suspends
deadlines for public authorities and institutions to respond to requests for information
submitted under the country’s freedom of information legislation, and forbids appeals in
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cases of denied requests.72 The measure states that the changes will be valid while the
country remains in the state of calamity due to the Corona virus outbreak. The Brazilian
Congress approved a decree enacting a state of calamity until 31 December, 2020. 73
Art. 6-B of Law no. 13,979/2020 determines the prioritization of responses to requests related
to measures to combat the pandemic, but does not specify how this would happen, if the
response time would be shorter and what are the criteria for this prioritization.74 The text
does not explain whether the prioritization affects only health information or also addresses
equally important issues that affect the fight against Covid-19 - such as the economy, income
generation and public procurement conditions in an emergency situation.75 By not pointing
out how the requests would be prioritized, it does not make clear the need for applicants to
explain the reasons why their request is related to the pandemic - which is contrary to art. 10,
§ 3, of the Access to Information Law (LAI) which provides that “Any requirements related to
the determining reasons for requesting information of public interest are prohibited”. 76
The proposed measure would have suspended deadlines to respond to information requests
by public authorities primarily involved in the Covid-19 response, and other public authorities
whose staff are subject to teleworking or quarantine measures and who must be in the office
to respond to requests. The provision would limit the ability of individuals and journalists
(acting in a public watchdog role), to question the veracity and sufficiency of preparedness
claims, and make it more difficult to hold the government to account. 77
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Provisional Measure No. 928 is disproportionate and violates the constitutional right of access
to information of collective interest.78 It places transparency and social control in a secondary
place just when the population suffers from disinformation in the midst of an unprecedented
crisis. This undermines people's right to information about government actions to combat the
epidemic. Unsurprisingly, civil society groups complained 79, and legal action was instigated,
which resulted in the Supreme Court issuing an injunction 80 to temporarily halt this measure,
and it is to be hoped that the measure will not now be passed by congress.
ARGENTINA
Argentina has largely been praised for their efficient approach to the Covid-19 crisis, 81
composed primarily of a swiftly imposed national lockdown and social distancing rules. 82
Although there has been a marked increase in cases in recent times, their numbers are still
significantly lower than those of their neighbours, with President Alberto Fernández leading
by example.83 Elected in 2019, the Argentinian President has been garnered wide praise for
his crisis management skills, something that has managed to distract from the economic
problems bearing down on the country, even if their resurgence will likely only be a matter of
time.84 Experts have suggested that the rapid compliance with emergency measures across
the country can also be related to the financial dependence of Argentina’s governors on the
federal government, which incentivized them to implement the lockdown at the earliest. 85
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Like many other countries, Argentina has also implemented certain controls regarding the
dissemination of information. Following the announcement of a “public health emergency,” 86
the government was quick to suspend the deadlines by which requests for public information
must be complied with. 87 In order to streamline communication and protect sensitive
information, official reporting about cases, epidemiological investigation etc. are being
restricted to the National System of Health Surveillance (Sistema Nacional De Vigilancia De La
Salud) computer platform. 88 The Agency for Access to Public Information has taken steps to
ensure that the privacy of Covid-19 patients and their personal details are protected, in
accordance with Law 25,326 on the Protection of Personal Data. 89
Arguably the most criticised move, however, has been the proposal of the Security Minister
to constitute ‘cyber patrols’ of social media platforms, in order to monitor ‘social humour’
and control the spread of misinformation regarding the virus. 90 The protocol to be followed 91
proposes to monitor open publications made on these platforms, to determine whether they
may constitute a crime. The Ministry aims to primarily prevent the sale and promotion of
false/illegal remedies, drugs, equipment and critical sanitary supplies; computer attacks on
critical infrastructure. It will also be aimed at possible violations such as flouting quarantine
rules. Aside from Covid-19 related activities, the National Security Force may also utilise these
procedures to detect “human trafficking, drug trafficking, money laundering, terrorism,
gender violence, grooming, and child pornography.” The protocol contains a express anti-
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discrimination clause, assures that it will not interfere with the rights to “social protest and
political dissent, and also states that details of the surveillance will be regularly updated to
ensure transparency.
Not surprisingly, the resolution has been met with criticism from the opposition and
concerned organisations, who feel that such surveillance is violative of constitutional
guarantees, and an obvious attempt to silence dissent by “taking advantage of the
presidential decree that establishes quarantine.”92 It has been argued that this protocol
amounts to an almost Orwellian “cyber patrolling of thought,” 93 The very fact that Ministry
officials are making statements concerning the prevention of crimes94 is believed to be a cause
for concern, as it essentially allows the police to take action even when no crime has actually
been committed yet. Civil society organisations such as Directorio Legislativo have pointed
out95 that as important as emergency measures to combat the pandemic may be, it is
necessary that any restrictions of constitutional guarantees must be proportionate in both
“scope and duration,” and increases in surveillance must be “carefully monitored” and
transparent to the public.
Amongst reports of arbitrary reports already taking place, 96 arrests are being made for
“spreading misinformation,” 97 with charges being made out that could earn citizens up to six
92
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years in prison. This is especially concerning considering that a vast number of people who
share/forward such information do it because they believe it to be true. While the
government may currently be able to push forth the narrative that such measures are
necessary in such a crisis, it remains to be seen how the citizens will react to continued
surveillance once the worst of this pandemic has passed.
BOLIVIA
The spread of the coronavirus pandemic in Latin America and the Caribbean, while destroying
over 180,000 livelihoods, is undermining democratic norms that were previously strained. 98
The incumbent government in Bolivia was meant to serve on an interim basis, after protests
against a seriously flawed vote led former president Evo Morales to flee the country in
November 2019.99 After assuming the interim presidency, Jeannie Áñez vowed to hold
presidential elections within 90 days, which was postponed twice, citing the Covid-19
pandemic. While the role of de-facto presidency was meant to be used as a caretaker, Áñez
implemented changes to institutions such as appointing a new conservative cabinet, reviving
public Catholic rituals, and reversing democratic ties. The administration has also sought to
stifle opposition by incarcerating individuals who speak out against her, and has utilised law
enforcement to brutally crack down on the protesters.100
On April 29, Áñez announced that the country would be moving into a dynamic quarantine
phase on May 11, intended to alleviate the social and economic repercussions of the
pandemic by loosening lockdown restrictions. However, the worst affected regions, which
align with the regions that require the most amount of economic support (being ones that
are locked in poor communities), were mandated to remain in full lockdown. On June 1, the
government announced that it has lifted most of the remaining lockdown restrictions,
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effectively implying that the pandemic no longer constitutes a national emergency. The
government has also been wrecked by corruption scandals, where the Bolivian health
minister was arrested in mid-May in a corruption scandal relating to the procurement of
ventilators.101 The minister, Marcelo Navajas, had only assumed the post six-weeks ago.
The response to the pandemic has also involved strict military enforcement on restrictions of
movement, alongside offense against its political rivals. While early lockdown measures
ensured that the spread of the virus was not as rapid as in neighbouring countries, the
imposition of decrease that criminalise dissent and severely curtail press freedom is
alarming. 102
Despite having constitutional recognition, Áñez faces strong domestic opposition. Protests
have sprung up across Bolivia, as the threat of consolidation of power due to the pandemic is
one that is quite acute. The fear that she may use the crisis to remain in power indefinitely,
or to advance her own candidacy in the eventual elections, highlights the threat to credible
democratic institutions and processes. In polls that were conducted in July, however, she was
trailing in third place with only 16% of the vote.103
Recently, the Electoral Tribunal passed a law mandating that the presidential election be held
on October 18, regardless of public health conditions. While there was initial suspicion that
this ruling may not be adhered to, Áñez dropped out of the race in mid-September,
commending that the preservation of democracy was necessary for the fragile state that
Bolivia was currently in.104
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III. Themes and Trends:
Four broad themes may be observed: a centralisation of power (Hungary), an abridgement of
fundamental rights (China), expanded state surveillance (India) and electoral disruptions
(USA, Bolivia, Ethiopia, Dominican Republic).
While the pandemic has had far-reaching effects on public health and the global economy
worldwide, there have been severe implications and disruptions in democracy and
governance as well. Existing leaders who have risen to power through unfairly held elections,
either in the Presidential or Parliamentary form of government, have used the pandemic to
further entrench their power, using measures such as imposition of emergency, curtailing the
freedom of the press, and clamping down on any opposition or critique. The pandemic has
hit at a time where democracy is already under threat in various parts of the world, and the
risk of democratic backsliding and authoritarian consolidation seems to have manifested itself
across several countries. Individual rights within these countries have also been restricted,
with emergency provisions allowing countries to impose restrictions on movement and freespeech. There have also been implications on the electoral processes in several countries,
with some opting to postpone them, while others forging ahead. Many of these are critical
elections, as they determine the future of these countries and their ability to function as
democracies, which may be regressed by these underhanded moves to maintain power. The
overall impact looks grim, but may have a silver lining yet - civil society groups mobilising
resources may reinforce democratic vitality at the local level.
While presidential forms of government arguably offer a higher level of stability, quick and
expeditious decision making; countries such as India, Bangladesh as discussed above with a
parliamentary form of government seem to hold every move of the government accountable
through questions, motions and debates. In reality however, looking at the various ways in
which countries irrespective of their forms of government have postponed elections, and also
severely suppressed dissent; these distinctions and their advantages or disadvantages, as the
case may be, become blurred. That being said, the most important advantage offered by a
parliamentary form of government over a presidential system, i.e., to vest powers collectively
in elected representatives than a single individual itself has also been missing in action in
countries like India. The fact that Parliament and its committees in India had not met for over
xxiii

two months indicates the absence of scrutiny of government actions and is quite telling of the
ease with which the most important aspect of a parliamentary system can be forestalled. With
little to nothing to scrutinize government actions except public opinion; the most powerful
way to weaponize emergency powers is to control the narrative by restricting freedom of
speech, expression and dissent to such an extent that even the citizens do not have access to
accurate information regarding the state of governance. This can be observed particularly in
parliamentary forms of governments - Ethiopia, Moldova, Bangladesh and India as detailed
above where arbitrary arrests of journalists has increased fear among both the media
channels who cover such important news and the citizens looking at the severe crackdown
on journalists. Media freedom and access to information is the cornerstone of democratic
institutions, as they are the primary enabler of other rights and also essential for free and fair
elections. While Presidential forms of governments have introduced overbroad and imprecise
laws such as in Brazil, and in the Dominican Republic in order to control information and
speech; parliamentary forms of governments have quelled speech to a far greater extent by
specifically targeting public watchdogs and creating a chilling effect on dissent.
In sum, it is difficult to state which type of political system, presidential or parliamentary, has
been more effective in managing the crisis or in protecting civil liberty during it. Beyond the
pandemic’s effects on democracy, a range of ramifications in governance may emerge in the
future.

xxiv

Tamil Nadu National Law University Law Review
Volume III Issue I (2020)

Gender De-Equalization via Labour Codes
Dr. Ritu Dewan
Former Director & Professor,
Department of Economics, University of Mumbai
E-mail: dewan.ritu@gmail.com

Keywords:

Abstract

de-equalisation,

This paper analyses various labour codes through a feminist lens. It argues
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that women’s rights as participants in the labour force are being diluted
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thorugh four simultaneous processes described below. It carries out a
detailed analysis of the Code on Wages, Code on Occupational Safety Health
and Working Conditions, Code on Social Security, and the Code on Industrial
Relations.
The paper is organized as follows. Part 1 introduces how the labour laws in
India are based on patriarchal notions. Part 2 provides statistics to show how
women are unable to participate in the labour force, through current data
explaining the drop in female labour force participation. Part 3 undertakes
an analysis of the 4 labour codes, and explains their deficiencies when seen
through a feminist lens.
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I.

Introduction

The Macro-Patriarchal construct of the State and subsequently, its policies, not merely
trivialises but also negates women both as economic agents as well as citizens, thereby
reinforcing gender disparities that lead to de-equalisation at multiple levels. The structural
foundations of the pattern of growth including the basis of production have undergone and
are continuously undergoing fundamental changes that consequently impact the nature,
relevance as well as application of labour rights, accompanied as they are by dramatic
alterations in the relationships between capital and labour, profits and wages, and the
increasing concentration of capital accompanied by rapid decentralization of labour structures
and processes. The integration of patriarchy in the prevailing system of production is organic,
and one cannot exist without the other in the current stage and pattern of growth. There is
what I term as dialectical dependency, each feeding into the other and thereby continuously
getting reinforced.
The most recent illustration of this process of de-equalisation resulting in the reinforcement
of patriarchy and patriarchal structures is the current policy of codification of labour laws and
labour rights. Although the labour law reform agenda began several years ago, the on-going
process to codify, amalgamate and simplify 44 central labour laws into 4 Labour Codes on
Wages, Industrial Relations, Social Security and Welfare, and Occupational Safety, Health and
Working Conditions needs deep debate particularly in the context of the drastically falling
employment rates for both men and women, even prior to the pandemic.
Historically, the majority of women across the gendered work continuum are out of the ambit
of labour laws, given that they are employed primarily in informal work, even more so than
men. The central issue is therefore to examine the new Labour Codes through a feminist lens
as located within the gendered reality where women are primarily informal, own account and
self-employed workers and are typically and simultaneously employed in fluid multiple
economic activities that more often than not integrate paid, under-paid, unpaid and unpaid
care work.
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II.

Women and ‘Work’

The acceleration of the process of gender de-equalisation through the Labour Codes must, of
necessity, be viewed in the context of the sharply declining participation of women in the
labour force, combined with their concentration in the most low-paid and unorganized
segments, increasing gender-based wage differentials, non-recognition of large sections of
women workers as workers by the State itself, and the prevalence of an increasing burden of
unpaid work primarily as a fall-out of gender-blind monetary and fiscal policies. Current data
systems however provide merely income-earning economic activities and tend to ignore
labour that is related to income-augmentation and income-saving. Be that as it may, the
dramatic fall in women’s employment is apparent. Urban Female Work Participation Rates
have fallen the most in the 6 years between 2011-12 and 2017-18, from an already low 24.8
percent to an abysmal 17.5 percent. Amongst Urban women workers, the largest category is
of Regular Workers at an overwhelming 54.7 percent: however, it must be pointed out that
this category includes domestic workers and other service sector employees who in reality are
anything but regular, often without minimum wages and secure terms. Rural rates are even
lower than what they were almost four decades ago, with an absolute fall of close to 47 million
between 2004-05 and 2017-18. Unemployment rates have doubled in the last 6 years as per
the PLFS 2017-18: 5.2 percent in 2011-12 to 10.8 percent according to usual status, and from
6.7 percent to 12.8 percent according to current weekly status. And if this utterly dismal status
of the labour market is the ‘official’ picture, then the reality would be even worse.

III.

Labour Codes Through Gender Lens

Over the last five years the Government of India has sought to amalgamate laws relating to
all categories of workers in all sectors in the name of ‘rationalisation’ and ‘ease of doing
business’. Labour rights were already being diluted for at least a decade earlier through 4
simultaneous processes:
● Procedural changes in labour administration directed at curtailing inspections to
check on compliance with labour laws, and exemptions and self-certification by
employers
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● Legislative and executive changes directed at increasing flexible employment
relations, allowing employers to go in for temporary (contract and casual) rather than
permanent employees
● Restructuring of premises and principles of social security for workers by reducing
employers’ contributions, greater emphasis on limited private insurance, linking
benefits with market behaviour rather than assured public provisioning
● Imposition of additional conditions and restraints on registration of trade unions and
collective bargaining institutions.

Code on Wages was passed as an Act of the Parliament vide Ministry of Law and Justice on
8th August, 2019. The Draft Code has been published in the Official Gazette on 7th July 2020
with suggestions and objections being accepted for 45 days. The CoW repeals and replaces 4
existing laws:
1) Payment of Wages Act, 1936,
2) Minimum Wages Act, 1948,
3) Payment of Bonus Act, 1965 and
4) Equal Remuneration Act, 1976.
The definition of Work, Worker, and workplace under the CoW restricts the definition of
employee or worker to establishment or industry consequently precluding private
households. The result is denial of worker status to apprentices, domestic workers and homebased workers, the overwhelming majority of whom are women. Domestic workers will no
longer be workers, nor will the millions of women who are involved in working at piece rate
basis from within the four walls of their house and producing goods and services such as
embroidery, processed food, papads, pickles, spices, tailoring: the list is truly long. Even Beedi
workers who have struggled for decades for their labour rights will be denied minimum wages,
equal remuneration, protection from excessive deductions through product rejection, and
benefits such as bonus.
Minimum Wages are to be fixed presuming a household consists of two adults and two
children, that is, three adults, the base being the Indian Labour Conference Criteria of 1957 at
2700 calories per day. The gender bias is blatant: a male is equated to one consumption unit,
4
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a woman 20 percent less at 0.8, even though she might in fact need more given that her work
hours are at least one-third more if unpaid work is taken into account. Children are calculated
at 0.6 consumption units each, less than what growing children would need if full physical and
mental development is to be attained: in this connection it is crucial to point out that children
are the future workforce and not mere ‘non-adult dependents.’ Aged and those physically and
mentally challenged who are dependents find no mention whatsoever.
Sub-clause (a) of sub-section (6) of Section 6 categorises wages according to highly skilled
(with 111 jobs specified), skilled 320, semi-skilled 127, and unskilled 123, with most women
being perceived as being in the lower skill sets. Totally missing are domestic workers from any
of the 681 skill sets listed. Further, the Technical Committee for Wage Determination has no
representatives from workers’ organisations nor does it mandate inclusion of women
members. While equal remuneration for equal work is retained, the Advisory Board for
Minimum Wages and the committee for increasing employment opportunities for women are
merged into a single board, with one third being women, representing a reduction from the
50 percent stipulated under the ERA.
Code on Occupational Safety, Health & Working Conditions which was introduced in the
lower house of the Parliament as Bill No. 186 of 2019 replaces 13 laws:
1) The Factories Act, 1948
2) Mines Act, 1952
3) Dock Workers (Safety, Health and Welfare) Act, 1986
4) Building and Other Construction Workers (Regulation of Employment and Conditions
of Service) Act, 1996
5) Plantations Labour Act, 1951
6) Contract Labour (Regulation and Abolition) Act, 1970
7) Inter-State Migrant Workmen (Regulation of Employment and Conditions of Service)
Act, 1979
8) Working Journalist and other News Paper Employees (Conditions of Service and Misc.
Provision) Act, 1955
9) Working Journalist (Fixation of rates of wages) Act, 1958
10) Motor Transport Workers Act, 1961
11) Sales Promotion Employees (Condition of Service) Act, 1976
5
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12) Beedi and Cigar Workers (Conditions of Employment) Act, 1966
13) Cine Workers and Cinema Theatre Workers Act, 1981.
Similar to the Code on Wages, employment in private households is omitted, leaving out yet
again all homebased and domestic workers as well as apprentices. Existing health provisions
in relation to creches under the Factories Act have been dropped. Governments and
panchayats will now be compelled to provide medical facilities, housing, and food supplies for
plantation workers, as with the repeal of the Plantation Labour Act, 1951, managements have
been given the option to transfer their liabilities and responsibility that they had to themselves
provide earlier, thus adding to the eternal problem of resource constraints especially at the
state and district levels. Night work for women workers (after 7 pm and before 6 am) is
permitted “with her consent”, but without any obligation on the part of employers to provide
safe transport.
It is indeed shocking that in spite of the recent massive increase in violence against women,
the 2013 POSH Act – the Sexual Harassment of Women at Workplace (Prevention, Prohibition
and Redressal) Act – has been kept out of the ambit of this Code, thus denying a safe
environment for women workers even in the organised sector.
Code on Social Security introduced in the Parliament as Bill No. 375 of 2019 replaces 15 laws:
1) Unorganised Workers’ Social Security Act, 2008
2) Mica Employees’ Compensation Act, 1923
3) Employees’ State Insurance Act, 1948
4) Employees’ Provident Funds and Miscellaneous Provisions Act, 1952
5) Maternity Benefit Act, 1961
6) Payment of Gratuity Act, 1972
7) Unorganised Mines Labour Welfare Fund Act, 1946
8) Limestone and Dolomite Mines Labour Welfare Fund Act, 1972
9) Iron Ore Mines, Manganese Ore Mines and Chrome Ore Mines Labour Welfare (Cess)
Act, 1976
10) Iron Ore Mines, Manganese Ore Mines and Chrome Ore Mines Labour Welfare Fund
Act, 1976
11) Beedi Workers Welfare Cess Act, 1976
6
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12) Beedi Workers Welfare Fund Act, 1976
13) Cine Workers Welfare (Cess) Act, 1981
14) Cine Workers Welfare Fund Act, 1981
15) Building and Other Construction Workers Cess Act, 1996.
This Code which purports to enhance social protection for workers especially women does not
list or even spell out any measures whatsoever for social security. It merely states that all
schemes ‘as may be framed’ under existing social security organisations such as Employees
Provident Fund, Employees Insurance, etc will apply. The only saving grace, if any, is the
defining of unorganised worker including home-based workers and domestic workers as
‘wage worker’. However, this inclusion too is problematic as both categories are not
designated as workers along with apprentices in the main definition of ‘workers’ in the Code
on Wages.
In this context it is important to note that all Cess Welfare Funds have been abolished
ostensibly to make way for the Goods and Services Tax Act: these funds include those relating
to workers in 9 sectors: beedi, construction, iron, manganese, chrome, mica, salt pan,
limestone and dolomite mines. These Cess Welfare Funds had been set up over the years
through protracted trade union struggles, and included a matching contribution by the
employer.
The section on Maternity Benefit reiterates the provision for 26 weeks paid maternity leave
by employers, as introduced by the 2017 amendment to the Maternity Benefit Act, 1961. It
also reiterates the provision of creches with 4 visits a day for establishments with 50 or more
workers, and all other health protective provisions under the original Act. However, all
provisions are applicable only to the organized sector – factories (defined as those operating
with a minimum 10 workers with power, and 20 workers without power), mines, plantations
(minimum 10 workers), government institutions, and shops or establishments with 10 or more
workers.
The Code on Industrial Relations (Bill No. 364 of 2019) seeks to replace and repeal 3 laws:
1) Trade Union Act, 1926
2) Industrial Employment (Standing Order) Act, 1946
3) Industrial Disputes Act, 1947.
7
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This Code impacts hugely on the rights of collective bargaining, formation and recognition of
trade unions, as well as organisations focusing on labour and rights of women including
women’s cooperatives and collectives. The changes proposed takes away many and major
rights that unions and organisations have struggled for over the decades. The Code extends
restrictions on strikes and even mass casual leave to all sectors beyond public utility services.
Constraints include 60 days’ notice, prohibiting strike during pendency of proceedings before
a conciliation officer or tribunal. Also, any individual will now be permitted to go to a tribunal
to prevent a strike during which the workers will not be allowed to take any action
whatsoever. For women the situation is even more problematic, given that it is much more
difficult to organise women in unions and yet they accounted for 32 percent of trade union
members in 2014 as compared to their share in India’s workforce at about 23 percent.
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access price of Civil Liberties, as an outcome of the competitive features of
National Sovereign Constitutions, are available at different prices. The prices
are impacted by 1) the extent to which the national sovereign constitutions
follow the blueprint of the Neoliberal economic order as prescribed by the
transnational corporations like the IMF and World Bank through the
changing phases of the Washington Consensus of 1989 and 2) by the boom
and crisis periods of the economy. Thus a shifting equilibrium price of Civil
Liberties, along the low access price given competitive constitutions, to a
high access price when constitutions are monopolized in tandem with the
state of the economy illustrate the build up to the Civil rights repressions of
Covid 2020. The paper is organized as follows. Part 1 introduces the concept
of competitive constitution and its access price of Civil Liberties. Part 2
explains the Washington Consensus, its reinventions and the access price of
C.L. Part 3 discusses the trend of Monopoly Constitution in adopting the
Washington Consensus and thus the emergence of Supra state like
Constitution and its impact of increasing the access price of C.L. Part 4
discusses the two dominant features of the Neoliberal Economy namely the
competition for International capital and the competition for human capital
and its aggregate immiserating impact on workforce. Part 5 will link the
above discussion to the repressions on C.L during Covid 2020.
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I.

Introduction

The evolution of Civil Liberties (CL) is the historical struggle manifested in the Bill of Rights in
the United States of America and in the post emergency struggle against political repression
in India, other than specific histories in all major modern democracies. This paper argues that
the phenomenon of National Sovereign Competitive Constitutions has become increasingly
dominated by the Supra-state like Constitution thereby manoeuvring National Sovereign
Competitive Constitutions from their mandated feature of being competitive to a mechanism
of monopoly. Modern democratic constitutions uphold an aggregate of property, political and
civil rights as an outcome of the constitutional bargain among the important stakeholders of
polity such as the propertied class, the majority and the most marginalized and vulnerable.
The idea of democracy envisaged within the National Sovereign Competitive Constitutions
outline a trajectory in which access price to CLs under national sovereign competitive
constitutions are both, affordable to the common man and necessary for the government in
power, whereas the monopolisation by a Supra-state like constitution manoeuvres the access
price of CL. The Supra-state like constitution holds property rights and political rights
sacrosanct but views civil rights both as an incentive and an obstacle to free markets,
depending on the cycle of economic growth or economic crisis and accordingly engineers the
access price to CL for the people. This pricing of the tug of rights continues till a critical point
is reached and transformations in the form of a compromising equilibrium takes place.
Supra-state like Constitutions operates through diverse intergovernmental instruments
authorised by National Sovereign Competitive Constitutions making it possible to align
national economic policies to the interests of international finance through the Supra-state
like constitution design. These inter country contractual relations arise from bargains as stated
by Coase theorem1 but distribution of gains takes place from the developing world to the
developed world. The associated impacts on human rights and civil liberties are consequences
of this arrangement. This paper will discuss two contradictory features of Supra-state like the
Constitution, first the international competition for labour and second the international
competition for finance. The contradiction between these two forces lead to erosion in Civil

1

R Coase, “The Problem of Social Cost” 3 Journal of Law and Economics (1960).
10

Nagar

3 TNNLU LR 1 (2020)

Liberties, both at national and global levels through an invisible yet impactful pricing and
trade-offs of bundle of rights. This unbundling will be discussed in terms of the pricing of civil
liberties in democracies under the dominance of international finance.

II.

Competitive Constitutions and Civil Liberties

Theoretically national sovereign constitutions can be seen as a mechanism for ensuring exante
and expost competition among the important stakeholders who comprise the national polity.
The features of separation of powers, fundamental rights, socio-economic rights,
independence of judiciary, electoral rules etc are aimed towards curtailing monopolisation of
power by any stakeholders. In an evolutionary sense, this competitive constitution which
determines the formation and functioning of governments also devolves the quantum of civil
liberties and its associated price. The civil liberties granted translate into economic and
political security for the people of a democratic country. Guido Tabellini 2 shows by exhaustive
empirical study that Constitutions have deep economic effects. He shows that electoral rules
which reflect majoritarian, mixed or proportional representative systems and differentiated
between presidential and parliamentary forms of government impact fiscal policy, welfare
state spending, growth promoting policies, redistribution, taxation etc. The connection
between constitutional rules and economic outcomes are an embedded feature of modern
constitutions. Through election rules the policy preferences of voters are identified which
bound by constitutional rules determine political outcomes. These political outcomes become
policy decisions and civil liberties are a function of this policy prescription mandated by the
policy preference of voters.
Till 1970 the features of competitive constitutions held significant welfare policy variables like
pension and social security reforms, public sector employment, government subsidies, social
security provision etc. Post 1989 after the Washington Consensus3 increasing alignment to the
competition for international finance has emerged as the umbrella framework, moving
national constitutions away from the welfare mandate and protection of civil liberties. This

2

Guido Tabellini, “The Role of the State in Economic Development” 58 Kyklos International Review for Social
Sciences 2 283-303 (2005).
3
J Williamson, A Short History of the Washington Consensus in N Serra and J Stiglitz (eds), The Washington
Consensus Reconsidered 14 (OUP 2008).
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centralised alignment is discussed as the emergence of the Supra-state like constitution.
Supra-state like constitution is the feature when the blueprint of national sovereign
constitutions align and are monopolised by the interests of transnational corporations
functioning through the World Bank, the IMF, GATT, WTO, a dense network of International
Law and treaties hinging on the all-pervasive logic of rule of law dictated by the neoliberal
framework. The grant of loans by the IMF are conditional on the implementation of a package
of measures that are prescribed by neoliberal economics.4 Blurring of vital differences in the
area of welfare measures amongst diverse national sovereign constitutions and commonality
in its adverse impact on civil liberties 5 emerges from the inherent contradiction between
countries wide competition for investment capital and human capital, both emanating from
the Washington Consensus of the Neo liberal order. This commonality across constitutions is
highlighted in the review of 161 IMF country reports in 2018-19. The report empirically studies
the parameters post 2010 (New Washington Consensus) where governments across all major
democracies have decided to roll back the pre 2010 fiscal stimulus injected because of the
2009 financial crisis and have introduced institutionalized austerity.6 These common
parameters across 186 countries show regressive pension and social security reforms,
disinvestment in the public sector, labour contractualisation, and reduction in subsidies
increasing consumption tax etc. coexisting with7,8”national, local, world regional and
supranational differences in the manifestation of post crisis austerity.” 9 These adjustments
are taking place in both the developed and developing economics, across all forms of
constitutions and associated forms of governments.

III.

The Washington Consensus and Pricing of Civil Liberties

The history of the Washington Consensus (WC) is traced back to the American stock market
crash of 1929 which brought in the New Deal in Washington incorporating reforms based on
4

“World Bank and IMF Conditionality: A Development Injustice”, Eurodad Report (2009).
Guido Tully,” Modern constitutional democracy and imperialism”, Osgood Hall Journal, (2008).
6
Isabel Ortiz, Matthew Cummins, Jeronim Capaldo, Kalaivani Karunanethy, The Decade of Adjustment: A Review
of Austerity Trends 2010-2020 in 187 Countries; International Labour Office. - Geneva: ILO, 2015 (Extension of
Social Security Series No. 53).
7
Fransworth K and Irving Z, “Varieties of crisis, varieties of austerity: social policy in challenging times” 20 Journal
of Poverty and Social Justice 2, 133-147 (2012).
8
Karl Polanyi, “The Great Transformation”, Farrar & Rinehart, (1944).
9
Jessop B, “The State: Past, Present, Future”, Polity, 2015.
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welfare legislations which strengthened from 1933 to 1939. In the period following the Second
World War from 1945 to 1950, the institutions of the International Monetary Fund and the
World Bank were mandated with the progressive role of lending for reconstruction and
development. Nation States were sovereign and the two institutions had no involvement in
decision making of national governments. This reflects the post-crisis low access price for CL
in order to signal countries with robust CL protection to attract international finance for the
flourishing of free markets with the system willing to share a larger share of the bargain
surplus with the common people of varied countries in the bid to revive the flagging system.
The Washington Consensus of 1989 established the doctrine of competition between nations,
corporations and individuals. The economic doctrine is wedded to free market policies
implemented through a complex network of rules and international treaties. The principles it
advocates range from ensuring low government borrowing, reduction in subsidies, reduction
in corporate tax, market determined interest rates, floating currency exchange, adoption of
free trade policy, attracting foreign direct investment, privatisation, minimising regulations
and securing property rights termed as structural adjustments programmes. Here we see an
increase in the access price of CL and reduction in the share of the bargain surplus for the
common man because this reinvention of capitalism demanded so. On account of growing
criticism of the detrimental consequences of this policy with widespread economic
deprivation of people in the developing world, the Washington Consensus was reformulated
in 1997, also referred to as the Post Washington Consensus. This was a revamping of the WC
with a human face with focus on targeted poverty reduction programs, independent central
banks, prudent capital accounting, social safety nets with focus on inclusive growth and
sustainable development, once again reflecting substantial reduction in access price for CL
meaning greater commitment by governments to protect CL yet associated with a steady
capture of the real economy by the financial sector, resulting in speculations and decadal
economic growth bubbles and increasing inequality and vulnerability of the common people. 10
This speculative bubble erupted in the 2008 Global financial crisis, with intermittent twelve
economic crises from 1989 to 2008. Post financial crisis, the WC moved towards removing
fiscal austerity and incorporating greater fiscal stimulus to revive the economy i.e., a further
reduction in the access price of CL. The mandate of the IMF shifted from structural adjustment

10

Stiglitz, “Globalisation and its discontents”, New York: W.W. Norton, (2002).
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programs to development policy loans. Yet by 2010, once the financial bailouts were
successfully undertaken, the WC had resorted back to its fiscal austerity drive, adversely
impacting millions, one of the sharpest increases in the access price of CL. An analysis of the
distinct phases of the WC tells the tale of how CLs have played their role in creating the
political resistance against the policies of the WC which even the monopolized strength of the
WC could not ignore, given that free markets flourish in stable democracies that protect CL,
albeit in every re inventive bargain the share of CL continuously declined.

IV.

Supra State like Constitutions and the Market for Civil Liberties

Civil liberties are an outcome of the competitive processes of the constitution signalled by the
policy preference of the voter. With any form of monopolization of the constituents of the
constitution the first casualty is civil liberties. “Democratic practices may decline in the
presence of conditionality (imposed by IMF) as the government reduces civil liberties in an
attempt to quell the social unrest that results from structural adjustment”. 11 Governments
faced with domestic opposition tend to engage in greater repression of their citizens. 12 When
a constitution is functioning in adherence to its inherent competitive structures, the cost of
curtailing civil liberties has severe consequences for the government in power. It is in the
interest of the government to uphold civil liberty. In instances when monopolization has taken
place within the competitive constituents of the constitution on account of serving a supra
state phenomenon, diluting the civil liberties is the first line of action. Governments in power
do not face the costly consequences because the civil liberties themselves are silenced such
that the policy preferences of voters are either subdued, illusionary or plain misdirected
through different kinds of truth manufacturing.
The Contract approaches in the form of Investment and trade treaties under International law
regulate behind the border and intrude into regulatory spaces that were developed within the
constitutional and administrative traditions of a country’s social contract. 13 Trade treaties
invade decision-making based on democratic deliberation or other forms of public
11

Chelsea Brown, “Democracy’s Friend or Foe?” 30 International Political Science Review 4, 431-457 (2009).
Poe, S.C. and Tate, C.N 919940 “Repression of rights to Personal Integrity in the 1980’s: A Global Analysis”, 88
American Political Science Review 4, 853-72.
13
E Anderson, Values in Ethics and Economics (Harvard UP 1993); M Sandel, What Money Can’t Buy: The Moral
Limits of Markets (Penguin 2013).
12
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accountability.14 Trade treaties regulating behind the border interact quite directly with social
welfare concerns relating to labour 15. As these interventions have gained strength post 2010
and the New Washington Consensus we find consequent deterioration in various parameters
of democracy and civil liberties. Recent studies like the democracy index 2019 highlight the
fact that India dropped 10 points to rank 51 out of 167 countries. The primary cause of the
democratic regression is the erosion of civil liberties in the country as reported by.16 Freedom
house reports the 14th consecutive year of decline in global freedom. Individuals in 64
countries experienced deterioration in their political rights and Civil liberties as compared to
2018. The United States has declined by 8 points in 10 years from 2009 to 2019. 17 India's
decline was found to be largest among 25 major democracies of the world. 18 The study
undertaken by Gerring et al19 covering 180 countries over 50 years found that long term
democracy has a positive impact on a nation's growth. Similarly, Persson and Tabellini in their
2009 study of 155 countries over 180 years, show the positive correlation between stable
democracy and economic growth. 20 Acemoglu and Robinson with Naidu and Restrepo found
permanent democratization increases GDP per capita by 20% over the span of 25 years of
continuity given the positive relation between democracy and economic growth. 21 The
worldwide fall in democratic Institutions adversely impacting civil liberties has regressed
economic growth, reflected in the recent global slowdown, pre Covid, dictates of the post
2010, austerity drive has clearly adversely affected both civil liberties and economic growth in
major democratic economics worldwide.

14

J Cohen, “Deliberation and Democratic Legitimacy” A Hamlin and P Petit (eds), The Good Polity: Normative
Analysis of the State (Blackwell 1989).
15
C Barry and SG Reddy, International Trade and Labor Standards (Columbia UP 2008).
16
Economic Intelligence Report 2019.
17
Freedom House report 2019.
18
Freedom in the world 2020.
19
Gerring J, Bond P, William T. Barndt, and Moreno C, “Democracy and Economic Growth: A Historical
Perspective”, World Politics, 2005.
20
Persson T, Tabelline G, “Democratic Capital: The Nexus of Political and Economic Change” American Economic
Journal 88-126, (2009).
21
Acemoglu D, Naidu, S Restrepo, P. And Robinson, J.A, “Democracy Does Cause Growth” Journal of Political
Economy 47-100 (2019).
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V.

Competition for Human Capital and Competition for Foreign Capital

Two prominent features of globalisation post the 1970 Washington Consensus is competitions
among countries for human capital and competition among countries for foreign capital.
Albeit the competition for foreign capital ensures complete protection for the investor under
various international treaties whereas competition for labour, ie, human capital is without
protection. Competition for foreign capital ensures maximum returns for foreign capital
whereas competition for labour ensures holding wages to a minimum. Albeit only the
transnational Corporations do not compete but practice Alliance Capitalism. 22 A sensible
starting point for understanding labour protections would seem to be in human rights law,
but human rights approaches seem to have largely failed to deliver, for reasons likely to do
with the moral disorder found in institutions of the global economy than with defects in
human rights law.23 This sole concentration on investment protection ensures that the host
developing state must sit by without interfering and watch while the foreign investor reaps
and repatriates profits while desecrating the environment, violating the human rights of
workers, disturbing the traditional ways of life of indigenous communities, and more generally
producing various forms of immiseration. 24
The number of migrants globally, a consequence of competition for human capital in 2019 was
272 Million ie.13.5% of world population. India had the largest number of migrants living
abroad (17.5 million) as per world migration report 2020. As per the 2011 census, the total
number of internal migration in India was 45.36 crore or 37 % of the country's population. In
2001 the number was 309 million which increased to 450 million in 2011, extrapolating the
decadal increase one can examine the number to be around 6 million in 2010. The number
gives us the scale of the phenomenon, both within the nation and beyond national
boundaries. This group of people are most vulnerable to infringements on civil liberties given
their extremely vulnerable economic security. Violations on the civil liberties of this group
arises from global competition for foreign capital. Foreign investments are attracted to
destinations having lowest wages because of low wages and dense markets are the source of

22

Susan George,” A short History of Neoliberalism”, The Transnational Institute, (1999).
“Declaration on Fundamental Principles and Rights at Work and Its Follow-up”, 18 June 1998, 37 International
Legal Materials 1237, annex revised 15 June 2010.
24
M Sornarajah, Resistance and Change in the International Law on Foreign Investment 32–35 (CUP 2015).
23
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profits for international Finance. The new Washington Consensus austerity measures through
fiscal consolidation obstruct policies for public welfare spending of national governments. A
vicious cycle has evolved, a mechanism of low wages in tandem with regressive welfare
programs. Which adversely impact the economic sustenance which brings for the passive
helpless in the face of shrinking civil liberties on one hand and a free hand at further attacks
on civil liberties by the government where accommodation of international finance takes
place in the name of economic growth riding on speculative asset price bubble, a prominent
feature of the last fifty years. Finance maximises return on investment by a combination of
low wages and speculative returns, both hitting at the vulnerabilities of the migrants
population, within nations and beyond borders, eroding their political, economic and civil
rights.

VI.

Covid and Civil Liberties

Civil liberties are most injured in times of economic ravages, the Covid management steps
taken from March 2020 have spelled the darkest form of economic destruction in particular
for the migrant population both at the national and international level. The paper has given a
backdrop of the absence of public welfare, health and social security, emanating from the
Washington Consensus. The challenge of Covid only magnified the gaps and abyss in which
have plummeted the lives of millions of migrants, in India and other countries. The paper has
highlighted that Covid is not an isolated case of civil liberties violation but the consequence of
the international economic order which facilitated the emergence of competitive
constitutions across the world and is located in the dominance of the Supra-state constitution.
These developments are the rubric of the misery and desperation of the migrants Exodus that
India witnessed where all notions of civil liberties had disappeared. But the Exodus exhibited
the fact that the sense of individual liberties have personified in the social and political fabric
of the citizens, in India and major democracies of the world where the most vulnerable, to the
last man and woman put forth their struggle to preserve individual liberties, in the face of the
absence of civil liberties. This phenomenon is historic, where in oceans of people, ingrained
by the legacy of freedom struggle and continued in democratic people's movements made it
possible for people to return to a life of the last remnant of dignity by undertaking the reverse
migration at the risk of their lives. Similarly, the various people's movements being witnessed
17
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in the USA to preserve civil liberties reflect that the demand pursuit and preservation of civil
liberties have become ingrained in the global citizens and the struggle goes on, in spite of
Supra-state like constitutional compulsions having taken over the ethos of constitutionalism.
Jack Kellys writes in the Forbes," A consequence of Covid-19 could be a loss of civil liberties
resulting in career restriction and these regressions will be irreversible". The cost of the
pandemic does not have to be sacrifice of civil liberties. 25 Had nations, within their
constitutional limits not converged together in competitive constitutionalism, abstained from
the new Washington Consensus of austerity through fiscal consolidation, the painful fault
lines, the abyss in which civil liberties plummeted could be averted or minimized.
“The resilience of neoliberal economic doctrine in the post Covid crisis is continuation of the
historical desire to shrink the welfare state functionalities, deregulate labour and emphasise
private markets as drivers of growth. Although there are national, local, world regional and
supranational differences in the manifestation of post crisis austerity its fusion is apparent in
public spending, fiscal consolidation etc. 26 Adequate government expenditure, over the last
30 years in public health and public employment programs would have provided the shock
absorber of this crisis. All out privatisation of health services and the ever-growing
contractualisation of employment lie at the root of present day national and international
migrant crisis. The India PUCL statement on coronavirus and civil liberties (16 April 2020)
states that "while supporting a lot of measures for the fight against Coronavirus it is important
to recognise that the continued importance of civil liberties and Human Rights which are
guaranteed under chapters III and IV of the Constitution of India".

27

They question the

imposition of the lockdown in absence of a security emergency wherein many civil liberties
guaranteed under article 19 of the constitution including the right to mobility, right to reside
anywhere in India, right to organise peacefully, right to carry on trade etc is curtailed. The
questions are pertinent in the face of food security, housing, work availability for migrants,
given that India has the largest concentration of poor.

25

Jack Kellys, Senior Contributor Forbes, Apr 24, 2020.
Fransworth and Irving Austerity,” Neoliberal dreams come true?” Critical Social Policy, (2012).
27
India: PUCL Statement on Coronavirus and Civil Liberties (16 April 2020).
26
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VII.

Shifting the Equilibrium Price of Civil Liberties

As demonstrated in the changing face of the Washington Consensus, the monopoly is not
strong enough to continue repression of civil liberties because as also discussed, upholding of
civil liberties is a requirement for the unfettered play of free markets and foreign investments.
As the constitution itself is a bargain among diverse stakeholders, the crafting of this bundle
of rights comprising of property, political and civil rights are an aggregate with distinct and
changing equilibrium price of the three categories of rights. The State faces the question of
allocation of resources across the three categories of property, political and civil rights, a
decision taken by considering the returns from the grant of these rights. During the phase of
growth and potential growth, the access price to civil liberties is low and since there is relative
wellbeing, the friction between the need for the government to intervene on civil rights is
minimum which also maintains the low access price. But when the economy faces a slowdown
or a crisis, the excessive grant of property and political rights intervene in civil rights and create
negative externalities. In this changed scenario, democratic movements strengthen in the face
of economic deprivation, which makes it difficult for the government to make available civil
liberties and repressions intensify thus making the access price for civil liberties inaccessible,
discussed as the post 2010 phase of the Washington Consensus marked by the austerity drive
reaching the civil liberty violations in Covid 2020. Thus in the interplay of the market for rights,
the access (equilibrium) price for civil liberties increases and decreases as per the
requirements of the Neo liberal order towards which more and more national sovereign
constitutions have aligned. The fate of civil liberties ride the wave of the Washington
Consensus but have played an important role in compelling the Washington Consensus to
reshape and re evolve in times of crisis.

VIII.

Conclusion

In conclusion therefore constitutional rules ensure that monopolization of power is averted.
But as discussed, the post 2010 New Washington Consensus has further eroded the
functionality of constitutional values and commitment in order to accommodate the interests
of international financial capital. As long as constitutions remain competitive within its
internal constituents, civil liberties are protected. But when Global competition for financial
19
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capital curb welfare spending as enshrined in competitive national constitutions, civil liberties
remain at the mercy of the dictates of international finance. This monopolization escalates the
price at which civil liberties can be protected by people and progressive forces. Moreover the
vulnerable sections of society are unable to pay the high price of preserving their civil liberties
by being deeper and deeper into economic despair. As long as the cost to the government of
eroding Civil Liberties does not cost loss in elections, the liberties are violated. When the cost
of upholding civil liberties for the government is higher than holding on to power or some
other consideration like the rule of international finance, civil Liberties are eroded. Thus the
quality and quantum of civil liberties is eventually a supply function of the price mechanism,
emanating from constitutions and the level of competition within the respective constituents
of the constitution. When national constitutions are competitive the price of encroaching
upon civil liberties for the government is very high because the preference of voters will make
it difficult for the government to hold on to power. But when the Global competition among
constitutions of major democracies of the world leads to the emergence of the Supra
constitution like dominance, its onslaughts on economic security and civil liberties, makes it
impossible for the people to pay the high price of protecting their civil liberties as is the
situation post 2010 and glaringly magnified in Covid 2020. This signals the making of the new
compromised equilibrium within the demand, supply and quantum of Civil Liberties failing
which the consequences of a market failure in Civil Liberties could restructure the Neo Liberal
order.
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Abstract
Conflicts between the interests of the environment and of development
have plagued conservation legislation since the boom of science and
technology. We can observe, both national norms and a global practice of
prioritising rapid and exploitative industrialisation above the obligations of
sustainable development and preservation of the planet. One such practice
is the recent exemption of onshore and offshore oil and gas exploration
from Environmental Impact Assessment. The amending notification has
been made at the behest of industrial demands and profit motives, forgoing
environmental viability. This article seeks to evaluate the lack of
Environmental Impact Assessment and Public Hearing from the procedural
requirements for exploratory and surveying activities. It elucidates the
importance of the exempted procedure and the changes made to the law.
Development should ideally be undertaken with due consideration given to
sustainability and inclusiveness, which has been recognised by the State in
the existing legal framework. However, we see a contradicting trend
reflected in the present amendment as opposed to the prior
environmentally aware legislation. Through a doctrinal research, analysis of
various points dealing with impacts of exploratory drilling, State obligations
and comparisons with international practices, are also made.
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I.

Introduction

The twin concerns for nature and humankind are indivisible; they are part of a single
ecosystem, such that when harm is inflicted on nature or the environment, it ultimately harms
the humans.1 Global industrial and economic development is at a high with the steady growth
of technology and science. This development is always closely linked to the exploitation of
natural resources. Yet, we see a corresponding growth of industries, and the harm done to
the environment. As observed, the recent trend of relaxation of environmental norms 2 by the
Government of India is seen to be on the rise for coal mining and exploratory drilling in
multiple areas across the country. While this current tendency continues, there is a great
strain on the environment, leading to its degradation and further, the issue of increasing
unsustainability is exhibited. There is an urgency for environmental worries to be heard and
addressed by our Government. These circumstances show us how the mandate for
environmental protection is losing importance when placed alongside industrial development.
It is crucial to take note of environmental needs, as the socio-economic development of
human-kind depends on the environment and this development influences the environment,
thus, they are interdependent.3

II.

Recent Development

A recent trend of leaning in favour of industries, from the Ministry of Environment, Forest and
Climate Change (hereinafter referred to as MoEFCC) can be inferred from the environmental

1

Vasanthi Nimushakavi, Constitutional Policy and Environmental Jurisprudence in India 1 (Macmillan India
Limited, New Delhi, 2006).
2
Notification from the Ministry of Environment, Forest and Climate Change, vide number S.O. 236(E), dated 16th
January, 2020; Draft Environment Impact Assessment Notification, 2020 from the Ministry of Environment,
Forest and Climate Change, March 2020; Ministry of Environment, Forest and Climate Change, 15th Meeting of
the Expert Appraisal Committee (EAC) for appraisal of Coal mining projects on July 25, 2017, Agenda 15.5,
available
at:
http://environmentclearance.nic.in/writereaddata/Form1A/Minutes/010820176ABWO9WXApprovedMOM15t
hEACheldon25July2017Coal.pdf (last visited on August 30, 2020); Ministry of Environment, Forest and Climate
Change, 41st Meeting of the Expert Appraisal Committee (EAC) for Thermal & Coal Mining Sector on December
13-14,
2018,
available
at:
http://environmentclearance.nic.in/writereaddata/Form1A/Minutes/21122018DO8HPVBCApprovedMinutes.p
df (last visited on August 30, 2020).
3
Supra note 1 at 176.
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exemptions for expansion of coal mines allowed earlier last year4 to the present notification
numbered S.O. 236(E), from the MoEFCC, dated 16th January 2020 5 (hereinafter referred to
as 2020 Notification). This presents to us a situation wherein sustainable development and
inclusiveness of local communities are becoming distant from the objective of environmental
conservation with regard to industrialisation. The main criticism of the relaxations for coal
mines is that there no longer is a stipulation for Environmental Impact Assessment
(hereinafter referred to as EIA) and there is no recording of any objections raised by
communities, by way of a public hearing, even if there are imminent problems faced by them.
In March and April of 2019, the Oil and Natural Gas Corporation (ONGC) and Vedanta Ltd.
applied to the MoEFCC for prior environmental clearances, with the exemption of public
hearings, to survey for hydrocarbons, and to sink multiple wells in the onshore and offshore
regions of Cauvery delta in Tamil Nadu. In this case, the rationale from the government while
exempting public hearings was that the projects are executed away from the populated areas
and do not impact them, but it is seen that it is definitely not the case, especially since onshore
drilling is also expected to happen 6. We see that Vedanta Ltd. had claimed in its application,
that no critical habitats or endangered species would be affected. However, according to a
2015 report7, the Bay of Bengal area where the project is instituted is home to several species
of threatened or protected whale, dolphin, seabird, turtle and shark, and includes the
migratory corridors for the whale shark and the Olive Ridley sea turtles. 8

4

41st Meeting of the Expert Appraisal Committee (EAC) for Thermal & Coal Mining Sector on December 13-14,
2018,
para.
41.1.4,
41.2.4,
41.2.5,
41.3.4,
41.5.4,
41.5.5,
41.17.4,
available
at:
http://environmentclearance.nic.in/writereaddata/Form1A/Minutes/21122018DO8HPVBCApprovedMinutes.p
df (last visited on August 30, 2020).
5
Notification from the Ministry of Environment, Forest and Climate Change, vide number S.O. 236(E), dated 16th
January, 2020.
6
Nityananda Jayaraman, “Environmentally, India's Hydrocarbon Sector Enjoys a Regulatory Free-for-all”, The
Wire, April 26, 2019, available at: https://thewire.in/environment/environmentally-indias-hydrocarbon-sectorenjoys-a-regulatory-free-for-all (last visited on August 30, 2020); Nityananda Jayaraman, “Public Hearing
Exemption for Hydrocarbon Exploration Makes a Bad Law Worse”, The Wire, January 19, 2020, available at:
https://thewire.in/environment/eia-public-hearing-exemption-hydrocarbon-exploration-drilling-environmentministry (last visited on August 30, 2020)
7
CSIRO, Australia, “An Ecosystem Characterisation of the Bay of Bengal - Commercial in Confidence Report to
FAO for the Bay of Bengal Large Marine Ecosystem Project.”, 92 (March 2015) , available
at: <https://www.academia.edu/17986404/Bay_of_Bengal_Large_Marine_Ecosystem_BOBLME-2015-Ecology13> (last visited on August 30, 2020).
8
Nityananda Jayaraman, “Environmentally, India's Hydrocarbon Sector Enjoys a Regulatory Free-for-all”, The
Wire, April 26, 2019, available at: https://thewire.in/environment/environmentally-indias-hydrocarbon-sectorenjoys-a-regulatory-free-for-all (last visited on August 30, 2020).
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III.

Legal Aspects

The amending 2020 Notification originated from a request made by companies, including
Vedanta Ltd. The request9 seeks exemption from the mandated procedure of prerequisite
public hearing for undertaking activity of exploratory drilling for oil and natural gas, as
required under the Environment Impact Assessment Notification numbered S.O. 1533(E) from
the MoEFCC, dated 14th September 200610 (hereinafter referred to as 2006 Notification). The
reasons mentioned therein is that the project activities would be conducted majorly offshore,
and for a temporary and short period of time.
The 2020 notification11 exempts offshore and onshore exploration of oil and gas activities from
the environmental clearance procedures prescribed in the 2006 notification and treats them
as Category B2 projects, which would impose neither an EIA report nor public consultation.
With such exemption, the 2020 notification treats offshore and onshore oil and gas
exploration as separate from offshore and onshore oil and gas development and production.
These activities were previously covered under “All projects” relating to “Offshore and
onshore oil and gas exploration, development and production” as per Item 1(b) of the
Schedule of the 2006 EIA notification, and were classified as Category A projects requiring
prior EIA12 and Public Consultation13.
Projects are classified into Category A or B, based on potential impact on human health,
natural and manmade resources and spatial extent of these impacts. 14 The procedure under
the 2006 notification provides for a four-step process of screening, scoping, public
consultation and appraisal15 for grant of environmental clearance, which is given by the
Central Government in the case of Category A projects and State/Union territory Environment
Impact Assessment Authority (SEIAA) in the case of Category B projects.16 The procedure takes
9

Request from Vedanta Limited (Cairn Oil and Gas) to Member Secretary of Ministry of Environment, Forest and
Climate Change (April 4, 2019), available at:
https://cdn.thewire.in/wpcontent/uploads/2020/01/19150834/Vedanta-Part-2-Cover-Letter-4-April-2019.pdf
(last visited on August 30, 2020).
10
Environment Impact Assessment Notification, 2006 vide number S.O.1533 (E), dated 14th September, 2006.
11
Supra note 5.
12
Supra note 10, para. 7(i)(II)(i).
13
Id. para. 7(i)(III)(i).
14
Id. para. 4(i).
15
Id. para. 7(i).
16
Id. para. 2.
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into account of environmental concerns, with provisions for a pre-feasibility report or
conceptual plan17 and EIA report, from the applicants, Centre and State level Expert
Committees’ extensive examination on environmental aspects, during the scoping stage. 18
Additionally, the difficulties of locally affected persons are brought out by way of public
consultation.19 The provided public authorities must ensure that the views of the local persons
are freely expressed and their responses are invited by way of publishing the Summary EIA on
the website of the regulatory authority.20 Supplementary scrutiny is done by Expert Appraisal
Committee or State Level Expert Appraisal Committee (hereinafter referred to as SEAC), for
consideration of the application, the final EIA report and outcome of the public consultations
including public hearing proceedings. It would then recommend whether or not
environmental clearance for such project may be given by the regulatory authority. 21 This
preferred procedure would therefore no longer be in effect under the 2020 notification.
Onshore and offshore oil and natural gas exploration would call for clearance under Coastal
Regulation Zone Notification number G.S.R. 37(E) from MoEFCC dated 18th January 2019. 22
Under the notification, the onshore activities are regulated under category CRZ – IB23 and
offshore activities are regulated under category CRZ – IV.24 Nonetheless, the procedural
requisites to receive clearance from the Coastal Zone Management Authority do not
incorporate public hearing.25 Furthermore, this provision showcases the diminished
importance given to public hearing and convenient neglect of inputs of affected persons in
the overall system of clearance.

IV.

Opposition from Tamil Nadu State Government

Against the 2020 notification from the Centre, the Chief Minister of Tamil Nadu has requested
that the State be excluded from the recent exemption. The Chief Minister in a Departmental
17

Id. para. 6.
Id. para. 7(i)(II)(i).
19
Id. para. 7(i)(III)(i).
20
Id. para. 7(i)(III)(vi).
21
Id. para. 7(i)(IV)(i).
22
Notification from the Ministry of Environment, Forest and Climate Change, vide number G.S.R. 37(E)., dated
18th January, 2019.
23
Id. para 5.1.2(xiii) at p.no 35, para 2.1.2 at p.no 31.
24
Id. para 5.4(x) at p.no 38, para 2.4 at p.no 32.
25
Id. para 8(i) at p.no 40- 41.
18
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Order dated January 20, 202026, requested that the Centre pass a necessary amendment to
restore the 2006 notification, mandating prior Environmental Clearance & Public Consultation
for “Off-shore and On-shore oil and gas exploration, development & production projects” and
categorise them under “Category A” for Cauvery Delta area. The focus, in this order, is on the
Cauvery Delta which is a fertile region and ecologically sensitive zone; an area that is known
to house several Hydrocarbon exploration and extraction activities.
The letter from the Chief Minister also highlighted a very important point, that there was no
mandatory 30-day notice given.27 This meant that no draft notification was circulated, and no
opportunity was given to stakeholders and to state governments to give their opinions 28.
The opposition to the notification comes from the history of rejection of oil and gas
exploration activities; the sentiments and strong resistance from farmers and activists in Tamil
Nadu. It serves as an illustration of how public hearings play a big role, and the need for
cooperation and involvement from all stakeholders in projects undertaken. This move from
the State Government conveys a strong rejection towards the Centre’s weakening
environmental due diligence.

V.

Analysis

Impacts of Exploratory Drilling
The impacts that oil and gas operations have on the environment can be devastating as they
modify many ecological parameters by affecting whole ecosystems and species. Regular
activities like hydrocarbon drilling, exploratory or seismic drilling and surveying have indirect
effects such as sound and traffic, in addition to direct disturbances from drill cuttings, anchor
chains and drilling fluids.29 Certain environmental by-products of these activities such as soil
26

D.O. letter from Thiru Edappadi K. Palaniswami, Hon’ble Chief Minister of Tamil Nadu to Shri Narendra Modi,
Hon’ble Prime Minister of India (January 20, 2020), available at: <=https://cdn.thewire.in/wpcontent/uploads/2020/01/20210124/DIPR-P.R.NO_.049-HONBLE-CM-DO-letter-to-HONBLE-PM-Hydrocarbonextraction-DATE-20.1-1.2020.pdf (last visited on August 30, 2020).
27
Nityananda Jayaraman, “TN Rejects Centre's Hydrocarbon EIA Exemption, Asks for Status Quo Ante”, The Wire,
20 January 2020, available at: https://thewire.in/environment/tn-rejects-centres-hydrocarbon-eia-exemptionasks-for-status-quo-ante (last visited on August 30, 2020).
28
Supra note 26.
29
Cordes EE, Jones Dob, Schlacher TA, Amon DJ, Bernardino AF, Brooke S, Carney R, DeLeo DM, Dunlop KM,
Escobar-Briones EG, Gates AR, Génio L, Gobin J, Henry L-A, Herrera S, Hoyt S, Joye M, Kark S, Mestre NC, Metaxas
A, Pfeifer S, Sink K, Sweetman AK and Witte U, “Environmental Impacts of the Deep-Water Oil and Gas Industry:
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erosion, site runoff, groundwater contamination, machinery exhaust and dust emissions have
long-lasting effects on surrounding areas and its inhabitants.30 While these activities are
deemed controversial in nature, their impacts can be seen on freshwater and marine lives,
especially harm done to fish stock. Local communities are subjected to harm, including
deprivation of a clean and healthy environment, and loss to livelihoods, such as agriculture
and fishing. The aftermath of these activities persists over long time scales, even for decades,
as the intentional and accidental material discharge is seen. Sediment contamination due to
hydrocarbons, is at risk, as these compounds are hard to break down and show
ecotoxicological effects.31
These points of apprehension can be seen to coincide with the specific factors mentioned in
Rule 5 of Environment Protection Rules 32, which empowers the Central Government to
prohibit or restrict the location of industries and carrying on of the process and operations.
This provision explicitly mentions factors such as threats to the biological diversity of an area,
likely emission or discharge of environmental pollutants, net adverse environmental impact
likely to be caused by such process or operation and proximity to human settlements. Though
the government has the required empowerment under this rule to prohibit potentially
harmful projects, it is not sufficiently relied upon and takes a back seat to the present
industrialist agendas.
The International Association of Oil & Gas Producers (IOGP), have in their 2017 report 33,
documented that with appropriate planning and mitigation measures, seismic surveys can be
executed safely and without significant impacts to marine life. This entails that better planning
and efficient use of technology should be given more importance in this sector, as opposed to
profit being the sole motive.

A Review to Guide Management Strategies” Frontiers Environmental Science 1,5, (2016), available at
<https://www.frontiersin.org/articles/10.3389/fenvs.2016.00058/full> (last visited on August 30, 2020).
30
Science Applications International Corporation Environmental and Health Sciences Group, “Background For
NEPA Reviewers: Crude Oil And Natural Gas Exploration, Development, And Production” 50, 42, 52, 53, (June 15,
1992) available at <https://www.epa.gov/sites/production/files/2014-08/documents/oil-and-gas-backgroundpg.pdf> (last visited on August 30, 2020).
31
Supra note 29 at p.no. 14.
32
The Environment Protection Rules, 1986, rule 5.
33
International Association of Oil And Gas Producers and International Association Of Geographical Contractors,
“Report 576 Seismic Surveys & Marine Mammals” 9 (January 2017), available at:
https://www.iogp.org/bookstore/product/seismic-surveys-marine-mammals-joint-ogpiagc-position-paper2017/ (last visited on August 30, 2020).
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Environmental Impact Assessment
In India, the EIA mechanism is not sufficient and people need to be more involved in resource
utilization and conservation.34 Reflecting on the extensive impacts on the environment, the
prescribed multifaceted clearance procedure under the 2006 notification is warranted and
necessary. However, the 2020 notification categorising these activities as Category B2, not
only disregards environmental and local persons’ worries – which can be known by way EIA
Report and public consultation – but also takes away the discretion of SEAC in categorising
projects which do not necessitate EIA report in the first place. As per the screening process,
the SEAC after compulsory scrutiny would determine whether projects would depend upon
an EIA report assessing the nature and location specificity of the project and categorise those
that require the same under Category B1 and those that do not require such report as
Category B2.35 By direct categorisation of the activities as Category B2, necessary discretion
and perusal of SEAC to those projects that stipulate EIA, would not be awarded under the
present notification.
Public Hearing
The 2020 notification leads to a blocking of the public hearing system which is detrimental, as
the people most affected are deprived of their say in the environment around them, especially
since a public hearing provides people with information about the proposed project and is
inherently democratic in character. The natural Justice principle of hearing the other side
where adverse consequences may flow from a decision is completely ignored. Further, having
a public hearing at every stage, particularly in regard to expansions of said project is important,
as it serves as an opportunity for the people to raise previous issues that have not been
resolved or to complain about the previous non-compliance. The feature of public
consultation helps to bind the community, the regulators and the project proponent, and so
essentially acts upon politicization and arbitrary decision making by the regulator. 36

34

Sairam Bhat, Natural Resources Conservation Law 435 (Sage Publications, New Delhi, 2010).
Supra note 10, para 7(i)(I).
36
O. V. Nandimath, Handbook of Environmental Decision Making in India 23 (Oxford University Press, New Delhi,
1st edn., 2008).
35
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In 2012, a Planning Commission Study 37 came out with a report highlighting that local
communities and stakeholders are not being included with regard to the mining industry. This
report contended that not only should there be given more importance to local public
hearings, but it should be done at every stage of the mining operation, as opposed to only at
its commencement. Having said that, the importance of public consultation has been
recognised by governmental bodies. However, it is noted that the same has been ignored in
the existing provisions of law governing oil and gas exploration and extraction activities, which
are similar industrial projects that take a toll on the environment, and the lives of people living
in that region.
March 2020 Draft Notification
In addition to the 2020 notification, a further cause for concern arises with the new draft EIA
Notification38 proposed by the MoEFCC in March 2020 (hereinafter referred to as draft
notification). This draft notification seeks to amend the 2006 notification and can be seen to
further dilute the process that ensures a fair determination of the environmental viability of
oil and gas exploration activities. The present process for environmental clearance is proposed
to be separated into two types of clearance in the draft notification. Applications, as provided
in the Schedule that go through any Central, State, Union Territory or District level Expert
Appraisal Committee, are awarded Prior Environment Clearance from the regulatory
authority.39 However, all B2 category projects, including onshore and offshore oil and gas
exploration activities, are no longer given the opportunity to be looked into by the Expert
Committees. These projects for which the requirement of appraisal is waived are granted Prior
Environmental Permission by the regulatory authority. 40 The stage of appraisal is applicable
for certain B2 category projects if it is mentioned in the Schedule, but no such requirement is
provided for onshore and offshore oil and gas exploration activities.41 Thus, under the draft
notification, the applications for these projects are submitted directly to the regulatory
37

Government of India, Planning Commission, Institute for Studies in Industrial Development, “Sustainable
Development: Emerging Issues in India’s Mineral Sector”, p.no. 214, 215, 26, 27, 28, 157, (May 2012), available
at: https://niti.gov.in/planningcommission.gov.in/docs/reports/sereport/ser/isid_mining%20_report1206.pdf
(last visited on August 30, 2020).
38
Draft Environment Impact Assessment Notification, 2020 from the Ministry of Environment, Forest and Climate
Change, dated March 2020.
39
Id. para 5(2),(3),(4),(5) at p.no 9.
40
Id. para 5(6) at p.no 9.
41
Id. Schedule item 2(a) at p.no. 37.
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authority and Prior Environment Permission is granted solely by this authority, with no
recommendation or involvement of the Expert Appraisal Committees.42 Moreover, by
eliminating the appraisal stage, the entire clearance process is reduced to 15 working days 43
instead of the present process which should take 105 days 44, from date of application to the
grant of the clearance. The increasingly hasty conclusion of these procedures leave little room
for the adequate ascertainment of environmental and local factors and gives no meaning to
the reason for which these procedures were put in place, to begin with. The proposed
procedure gives increased autonomy to the administrative regulatory authority in
environmental matters, by not only eliminating public consultation and inputs of those
immediately affected but now, also by removing the stage of appraisal and inputs of experts
on the subject.
Additionally, the trend of reducing the public’s role and their opposition in matters
immediately affecting their lives is evident in the draft notification. It provides for a reduction
in time for concluding the public consultation 45 and also increases the list of projects exempted
from the requirement of such consultation, including offshore projects located beyond the 12
Nautical Miles.46
It must be remembered that the intention behind conducting an EIA and Public Hearing is to
sufficiently assess various environmental and social factors of the project site. This is done to
ensure that the encroachment by such a project can be sustained by the immediate
environment and its people so that no long-term effects or unmanageable disruption is
caused. The 2020 notification and draft notification display reduced opportunity for proper
considerations of these objectives and seek to write off the environmental clearance
procedure as a mere formality for the encouragement of environmentally destructive
industries to a point beyond sustainability.

42

Id. para 10(3) at p.no. 14.
Id. para 15(3) at p.no. 20-21.
44
Supra note 10, para. 8(i).
45
Supra note 38, para. 14(6) at p.no. 19, Supra note 10, para. 7(i)(III)(iii).
46
Id. para. 14(2) (g) at p.no.19.
43
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State Obligation
The emerging trend of industrial development with blatant disregard for environmental
sustainability contradicts State obligations to protect the environment. These obligations are
provided for in customary International Environmental Law. The principle of preventive action
encompasses not only the duty of States to prevent transboundary harm but also damage to
the environment within its own jurisdiction. 47 Similarly, a wider interpretation may be given
to the doctrine of public trust in the context of environmental law to uphold states duty to
protect the public’s interest in the environment. 48 Moreover, the provisions of various
international treaties to which India is a signatory to, sheds light on the environmental
conservation objectives of a State. Principle 17 of the Rio Declaration 49 upholds the
importance of EIA and states that “Environmental impact assessment, as a national
instrument, shall be undertaken for proposed activities that are likely to have a significant
adverse impact on the environment and are subject to a decision of a competent national
authority”. Principle 350 states that “The right to development must be fulfilled so as to
equitably meet developmental and environmental needs of present and future generations.”
Principle 451 states “In order to achieve sustainable development, environmental protection
shall constitute an integral part of the development process and cannot be considered in
isolation from it”. The Convention of Biological Diversity, 199352 recognises that “conservation
of biological diversity is a common concern of humankind” and provides that “States are
responsible for conserving their biological diversity and for using their biological resources in
a sustainable manner”. Even at a national scale, the Environment Protection Act53 was enacted
“for the protection and improvement of the environment”. Furthermore, the State has a
constitutional duty to protect and improve the environment and safeguard wildlife under

47

Philippe Sands, Jacqueline Peel, Principles of International Environmental Law 201 (Cambridge University Press,
New York, 3rd edn., 2012).
48
James J. Lawler, William M. Parle, “Expansion of the Public Trust Doctrine in Environmental Law: An
Examination of Judicial Policy Making by State Courts” 70(1) Social Science Quarterly 135 (1989), available at
<www.jstor.org/stable/42862530> (last visited on August 30, 2020).
49
The Rio Declaration on Environment and Development, 1992, principle 17.
50
Id., principle. 3.
51
Id., principle. 4.
52
The United Nations Convention on Biological Diversity (CBD), 1992.
53
The Environment (Protection) Act, 1986 (Act no. 29 of 1986).
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Article 48A of the Constitution. 54 These provisions elucidate the importance placed on
environmental viability for the State in its approach to economic and industrial development.
Comparison with International Practices
Drawing a comparison with the legal frameworks of other countries, we can see that the
world’s leading oil producers like America and Canada 55, do call for EIA to be conducted for
grant of oil exploration licenses. In the case of Canada, the same is required for both onshore
and offshore exploratory activities.56 Under the American system, the National Environmental
Policy Act (NEPA) 1970, provides for full-scale NEPA review, either through an environmental
assessment or an environmental impact statement prior to leasing an area of land for oil and
gas exploration activities.57 Taking a greater step towards anti-climate change goals, countries
like France, Denmark, and Ireland have recognised the extensive environmental impact of
fossil fuel production and have banned fresh oil and gas exploration. 58
Public Hearing or Participation can be interpreted to range from a mere level of tokenism to
vetoing power with regard to decision making. 59 The Philippines is an example of a country
that regularly conducts public hearing if the project is large or located in a particularly sensitive
area. Environmentally Critical Projects and projects within Environmentally Critical Areas
which includes onshore and offshore exploratory activities, require the submission of an
Environmental Impact Statement. The Department of Environment and Natural Resources
administers the Environmental Impact Statement System through the Environmental
Management Bureau and its regional offices. 60 Similarly, Sri Lanka through the National

54

The Constitution of India, art. 48A.
Investopedia, “The World's Top Oil Producers of 2019”, October 11, 2019, available at
https://www.investopedia.com/investing/worlds-top-oil-producers/> (last visited on August 30, 2020).
56
Canada Nova – Scotia Offshore Petroleum Board website, Activity Authorizations, available at
https://www.cnsopb.ns.ca/regulatory-framework/activity-authorizations> (last visited on August 30, 2020).
57
Supra note 30 at 6.
58
Dr Helena Wright, “Stop digging: Countries move to end fossil fuel exploration”, Energy and Climate
Intelligence Unit, March 28, 2018, available at < https://eciu.net/blog/2018/stop-digging-countries-move-toend-fossil-fuel-exploration> (last visited on August 30, 2020)
59
Supra note 36 at 23.
60
Philippines Presidential Decree No. 1586, 1978, ss. 2, 4., Republic of Philippines, Department of Environment
and Natural Resources, Environmental Management Bureau, Revised Procedural Manual, p.no. 5, 12, 13, (August
2007), Fezoil Luz C. Decena, “The Philippine Environmental Impact Statement System: Balancing Socio –
Economic Growth and Environmental Protection”, Food and Fertilizer Technology Centre for the Asian and Pacific
Region, Agricultural Policy Platform, July 5, 2017, available at: https://ap.fftc.org.tw/article/1194 (last visited on
August 30, 2020).
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Environmental Act 1988, provides for regulations pertaining to EIA, as part of their strategy to
achieve sustainable development. The Act contains provisions for public hearings and public
announcement of approvals, which are mandatory for large scale development projects or
projects which are located in environmentally sensitive areas and these include oil and gas
exploratory projects. Project Approving Agencies led by the Central Environmental Authority
are the concerned authorities in this model. 61
An alternative, more interdisciplinary and empowering approach is the preparation of a Social
Impact Assessment, which looks into how exactly the people will also be impacted and
essentially includes EIA. The local user of a resource or habitat gets primacy in the process of
planning and development.62 The growing interest in the dynamics and efficacy of public
participation has garnered a social expectation, leading to National Environmental and Social
Impact Assessment legislation gaining importance in various countries around the world.

VI.

Conclusion

The unsustainable nature of fossil fuel use has been progressively felt on the planet, and the
international community has recognised that there is an exigency for sustainable
development of existing natural resources, as well as a transition into adopting more
sustainable energy sources. There is an escalating demand to realise in full, the ongoing
environmental crisis heralded by the impacts of fossil fuel development. It is contended that
the previous notification is environmentally sound legislation, and its focal principles reflect
more accurately, the global standards and the country’s environmental obligations. The
present exemption only retards this cause and continues the practice of prioritising
unsustainable industrial development, with disregard for not only the environment but also
the rights of local communities who continue to lack representation against national and
international corporations.

61

Central Environmental Authority, “Environmental Impact Assessment (EIA) Procedure in Sri Lanka”, November
14, 2013, available at: http://www.cea.lk/web/index.php/en/environmental-impact-assessment-eia-procedurein-sri-lanka (last visited on August 30, 2020); Sri lanka National Environmental (Amendment) Act, 1988, ss. 23Z,
23BB, s. 23BB(5); Sri Lanka Petroleum Resources Act, 2003, s. 34.
62
Supra note 34 at 436.
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No longer can development be thought about without sustainability and inclusiveness but the
latest exemptions showcase how these fundamental facets are missing. The reality is that
unless the process of any assessment is accompanied by a rigorous regulation or policy to act
as a check against abhorrent exploitation of resources, it will not be effective to stop
environmental degradation. The government with obligations to act as a trustee of natural
resources and the public’s interests in the environment 63, cannot act as an accomplice in its
extinction. The State must therefore make provisions for environmental concerns and inputs
of local communities, to be represented with the importance they deserve. Good laws on the
environment should be flexible and open when necessary to accommodate industrial
development, but it should not result in a detrimental effect on the environment itself.

63

Supra note 48.
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Abstract
The parable of creations turning against their creators will see an
exponential growth in reality, rather than in science fiction. With the advent
of technology, a creative singularity where machines will take over their
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human inventors is foreseeable. In the specific context of the grant of patent
rights to Artificial Intelligence (AI), we find that it can work either way; it can
boost or impede innovation and the economy. Generally, inventions where
AI and humans work in consonance have a precedent of their inventorship
being awarded to human beings. However, if the invention is a product of
AI without any interference from the user or the programmer, whom the
patent ownership should be awarded to becomes the real question. This
Article aims to address the position of AI-related inventions in India and how
the traditional framework has become archaic in this age. Further, this
Article will try to fill the existing void by examining the threshold of
inventorship under three categories; the AI and programmer(s) multiplayer
model, the AI and user(s) multiplayer model and the Autonomous Model (AI
invents autonomously).
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I.

Introduction

“Not until a machine can write a sonnet or compose a concerto because of thoughts and
emotions felt, and not by the chance fall of symbols, could we agree that machine equals brain
- that is, not only write it but know that it had written it.”
Geoffrey Jefferson1
Professor Jefferson thought that the machines cannot be equated to a human’s brain only
because they can invent or create a new thing. Cognitive abilities distinguish humans from
machines. However, Jefferson’s argument was denied by science fiction 2 which lured the
world into an era of sophisticated automatons inventing new things and possessing cognitive
abilities of their own. Science fiction is becoming a reality and a revolution in innovation stands
on the horizon but are we close to the revolution where the creations (automatons) are ready
to take over the creators?
Artificial Intelligence was introduced by Alan Turing in his paper “Computing Machinery and
Intelligence”3 but the term itself was coined in the year 1956 by John McCarthy at the
Dartmouth Conference. 4 Since then it has permeated into almost all fields of life. Prof. Stephen
Hawking in his BBC interview said “the development of full artificial intelligence could spell
the end of the human race.”5 With the advent of technology and the existence of automatons
like Sophia,6 self-driving cars7 and the humanoid robot Ivan8, a creative singularity where
machines will take over the human inventors is foreseeable. Impressive technological progress
has enabled AI to perform activities that were exclusive to humans, and invention is one of
them. However, this phenomenon leads us to new questions and challenges in the paradigm
of traditional patent laws.

1

Geoffrey Jefferson, “The Mind of Mechanical Man” 1 The British Medical Journal 1105-1110 (1949).
Mara Hvistendahl, “Can We Stop AI Outsmarting Humanity?” The Guardian, Mar. 28, 2019.
3
A. M. Turing, “I.— Computing Machinery And Intelligence” LIX Mind 433-460 (1950).
4
Gil Press, “Artificial Intelligence (AI) Defined” Forbes, Aug. 27, 2017.
5
Rory Cellan-Jones, “Stephen Hawking Warns Artificial Intelligence Could End Mankind” BBC, Dec. 2, 2014.
6
Stephy Chung, “Meet Sophia: The Robot who Laughs, Smiles and Frowns just like us” CNN, Nov. 2, 2018.
7
Sean O’Kane, “Uber debuts a new self-driving car with more fail-safes” The Verge, Jun. 12, 2019.
8
John Dyer, “Ivan the Terminator: Russia Is Showing Off Its New Robot Soldier” Vice, May 26, 2016.
2
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In the year 1994, Stephen Thaler developed a Creativity Machine which could make software
without any human intervention. 9 The machine generated an invention which was ultimately
the first patent awarded by the United States Patent and Trademark Office to an AI invention
but Thaler didn’t disclose the machine’s involvement and listed himself as a sole inventor. 10
Recently, the University of Surrey filed patent applications in the UK, EU, USA, Israel, South
Korea, China, Taiwan and Germany for two AI (known as Dabus) inventions. The first of these
was for an unusual beverage container, and the second was for a unique flashing light. The UK
and EU authorities rejected the inventorship on the ground that it can only be granted to
humans, with the issue still being under consideration in other jurisdictions. 11 As of now,
humans find themselves at an advantage in the fight for inventorship, as giving rights to
humans is more feasible and the programmer responsible for the creation of the algorithm
can perhaps explain how the AI used the algorithm for the patented invention, - explainability
being a crucial aspect for filing patents.12
That being said, when the AI is fully autonomous, the machine-generated invention will collide
with the traditional approach of patent laws. Emily Borel, a French Mathematician, stated that
given enough time, monkeys randomly pressing the keys of typewriters can generate the
works of Shakespeare. This later came to be known as the “Infinite Monkey Theorem,” which
has proved fairly prophetic with regard to the autonomous works of computers. 13 In this age,
engineers have succeeded in designing computers which can autonomously compose musical
scores.14 AI is generating works which have been historically protected as creative and is
involved in tasks which are creative and inventive in nature. 15 This entry of AI into areas where
“human ingenuity” was required has raised critical questions, such as whether a machine may
be termed as an inventor, who should be considered the owner of AI generated works, and

9

Ryan Abbott, “I Think, Therefore I Invent: Creative Computers and the Future of Patent Law” 57 Boston College
Law Review 1076 (2016).
10
Ibid.
11
Fighting for rights for AI Inventors, available at: https://www.raconteur.net/risk-management/ai-inventorsprotect-ip (last visited on April 13, 2020).
12
Vishal Chawla, “Can AI Systems Hold Patent For Their Inventions?” Analytics India, Jan. 31, 2020.
13
Prakash Gorroochurn, Classic Problems of Probability (John Wiley & Sons, New Jersey, 2012).
14
Lev Grossman, “2045: The Year Man Becomes Immortal” TIME, Feb. 10, 2011.
15
Ben Hattenbach, Joshua Glucoft, “Patents in an Era of Infinite Monkeys and Artificial Intelligence” 19 Stanford
Technology Law Review 32-51 (2015).
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what the threshold of inventorship must be when the AI generated works are taken into
consideration.
Patents have been granted to inventions made by machines but the machine was never listed
as an inventor. 16 There are no specific guidelines for innovations by AI; different courts and
patent offices still linger on these questions, one of the recent examples being the AI Dabus
created by Stephen Thaler. 17 The reason for this gap is mainly because the legislature hasn’t
addressed the issue of a computer inventor.
The primary question to ask here is - why are patents given? In simple terms, patents grant
rights that are exclusive for the invention and help in the creation of a monopoly for the
original inventor. However, while granting the patent rights to AI may act as a catalyst to boost
the economy and invention, it may also impede innovation as the cost of research and
development will increase, thereby increasing the monopoly. 18 The existing corporations that
dominate the AI space and which are collectively known as MAFIA-G (Microsoft, Apple,
Facebook, IBM, Amazon, Google) along with three Chinese tech giants (Alibaba, Baidu, and
Tencent) have already invested a huge amount in research and development and it will not be
long until a monopoly is established over the same. The owner of a patent can sue for its
infringement in order to maintain exclusivity. 19 What will happen when someone infringes the
patent owned by AI? Can the AI file a lawsuit against that person? Exclusivity as an incentive
for the inventor, but the AI which lacks “soul, feelings, consciousness, interests and desire” 20
doesn’t work on incentives, so how should the patent industry take up this issue?
It is relevant to discuss that the character of AI has changed from “weak AI” that is a chatbot
functioning intelligently without any consciousness to the “strong AI” where the robots think
like humans and have developed the power of emotions. 21 When the patent offices like the

16

Supra note 9 at 2.
Supra note 11 at 2.
18
Redefine Intellectual Property with Artificial Intelligence, available at: https://singhania.in/artificialintelligence-and-intellectual-property-laws-monkey-selfie-copyright-dispute-a-machine-be-an-author-or-aninventor-innovations-generated-by-ai/ (last visited on April 13, 2020).
19
Should AI own their own IP?, available at: https://www.raconteur.net/risk-management/ai-ip-rights (last
visited on April 15, 2020).
20
Lawrence B. Solum, “Legal Personhood for Artificial Intelligences” 70 North Carolina Law Review 1231-1287
(1992).
21
Are we ready for AI Disruption? An Indian Patent Law Perspective, available at: https://www.remfry.com/wpcontent/uploads/2018/10/Print-PDF.pdf (last visited on April 13, 2020).
17
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United States Patent Trademark Office (USPTO) or European Patent Office (EPO) are
conducting discussions to improve the understanding and legal certainty in the area of AI
patenting, India sits silently grappling with the problem of legal implications. The Patents Act
of 1970 and the guidelines on Computer-related inventions (CRIs) are unproductive as they
lack clarity. The CRIs guidelines focus on the inventions made by computers, software or
algorithms.22 There is a perpetual debate on the grant of patents to computer-related
inventions in India; however, the Indian Patent Office should address this issue by promoting
open discussions and creating a strong framework for patenting AI inventions. This article
focuses on the threshold of inventorship for AI generated inventions and looks at Artificial
intelligence through the narrow lens of the patent laws in India, and at how the world is
making guidelines to embrace it.

II.

The Indian Approach to Artificial Intelligence Inventions

John McCarthy defined Artificial Intelligence as “the science and engineering of making
intelligent machines, especially intelligent computer programs”. 23 The definition is dynamic
and it changes on the basis of the goal that has to be achieved using the AI. Developments in
AI have been the hottest trend recently and it is predicted that they will augment the annual
economic growth by up to $33 trillion by 2020. 24 When viewed through the narrow lens of
Indian laws, there are many questions that remain unanswered. Ironically, India is among the
top 10 countries in filing of AI patents as reported by World Intellectual Property
Organization25 but it still lingers on the questions of legal implications of AI. Since 2015, India
has been ranked 8th in first-to-file in AI patent. 26

22

India- Revised Guidelines For Examination Of Computer-Related Inventions (CRIs), available at:
https://www.mondaq.com/india/Intellectual-Property/615532/Revised-Guidelines-For-Examination-OfComputer-Related-Inventions-CRI (last visited on April 13, 2020).
23
Supra note 18 at 3.
24
Supra note 21 at 3.
25
Amit Aggarwal, “AI and Intellectual Property Rights: Redefining Patent Laws in India” The Economic Times, Dec.
19, 2019.
26
Ibid.
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IBM tops the Indian list of contributors in AI-related patents with 800 patents filed by its
inventors in India.27 IBM also acquires the title of second largest contributor worldwide with
an impressive number of 5,930 AI-related patents filed from its various offices. 28 In order to
understand the recent trends in this discipline, the Ministry of Commerce and Industry in the
year 2017 set up a Task Force comprising 18 members with a mandate to aid in the framework
for deployment of AI.29 Further, the NITI Aayog in 2018 espoused a strategy to accommodate
AI in all fields and thereby released a discussion paper named “India’s National Strategy for
Artificial Intelligence”.30
It is pertinent to address the issue of patents for AI related inventions as the Indian Patents
Act, 1970 (hereinafter referred as “Patents Act”) is silent on this subject. Section 3(k) of the
Patents Act31 clearly states that “a mathematical or business method or a computer
programme per se or algorithms” cannot be termed as inventions and are thereby nonpatentable. The domain of Computer Related Inventions is categorically wide, and creators
have always endeavoured for the protection of their intellectual property rights, so the
exceptions to Section 3(k) are provided in India’s Computer Related Inventions (CRIs)
guidelines.32 Although the jurisprudence in this field has seen extensive growth recently, it is
imperative to note that the guidelines don’t present a very clear picture. Basically, there are
three issues regarding AI that stand out from a patent perspective 33;
1. Can the AI related invention be taken as an eligible subject matter for patenting?
2. Can an AI be considered as a true and first inventor?

27

India: Artificial Intelligence in the World of IP, available at:
https://www.mondaq.com/india/patent/892134/artificial-intelligence-in-the-world-of-ip (last visited on April
14, 2020).
28
Ibid.
29
Anandi Chandrashekhar, “Current Patent Laws are inadequate for Artificial Intelligence- related Intellectual
Property: Report” The Economic Times, Dec. 03, 2019.
30
India: Intellectual Property and Artificial Intelligence, available at:
https://www.mondaq.com/india/patent/852186/intellectual-property-and-artificial-intelligence (last visited on
April 15, 2020).
31
Can an AI be recognized as an inventor and own patent, available at:
https://www.intepat.com/blog/patent/ai-artificial-intelligence-an-inventor/ (last visited on April 15, 2020).
32
Guidelines for Examination of Computer Related Inventions (CRIs), available at:
http://www.ipindia.nic.in/writereaddata/Portal/IPOGuidelinesManuals/1_86_1_Revised__Guidelines_for_Exa
mination_of_Computer-related_Inventions_CRI__.pdf (last visited on April 17, 2020).
33
Should AI be allowed to get Patents? How can Indian Companies Protect their Inventions? available at:
https://analyticsindiamag.com/should-ai-be-allowed-to-get-patents-how-can-indian-companies-protect-theirinventions/ (last visited on April 15, 2020).
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3. Can the AI own the patent and be liable for the acts perpetrating from it?
The CRIs guidelines state that the examination procedure for the patent applications related
to CRIs is equivalent to the other normal inventions, that is, the examination takes place on
four criteria; novelty, inventive step, sufficiency of disclosure and industrial applicability. 34
Novelty is the foremost and most important requirement for the grant of patents. It means
that if the subject matter is disclosed before the date of filing or the date of priority (the
meaning is assigned in Section 11 of the Patents Act, 1970) then the invention cannot be
patented.35 The second criteria is the inventive step which is defined in section 2 (1)(ja) of the
Patents Act, which provides that the invention must have an inventive step over prior art, but
for an AI, the inventive step is not inventive, rather, quite obvious. The AI expands the scope
of obvious discoveries and therefore narrows the breadth of patentable inventions.
Sufficiency of disclosure is yet another important criterion and crucial for patent filing but can
the AI explain the “What” and “How” components of the invention? This question remains
shrouded in mystery. According to the Computer Related Inventions (CRIs) guidelines the
sufficiency of disclosure requires the inventor to specify ‘what’ the invention is and ‘how’ to
perform it. The last factor is the industrial use which, as defined under Section 2(1)(ac) of the
Patents Act, means that the invention can be used in the industry. 36 The requirements of
workability and usefulness are both connected to the requirement of industrial applicability.
The legislation regarding the patent is antiquated and in urgent need of an update. There are
a number of inventions made by AI that have been patented but the AI hasn’t been tagged as
the inventor. The era is not far when machines will start performing like humans and will
demand patents for their work. It is thus necessary to make laws for the inventorship of
machine related inventions.

34

Ibid.
Impact of Artificial Intelligence on Indian Legal System, available at:
http://www.legalserviceindia.com/legal/article-631-impact-of-artificial-intelligence-on-indian-legalsystem.html (last visited on April 15, 2020).
36
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III.

Legal Threshold for Inventorship

According to a U.S. case, an inventor is an individual or a set of individuals “who has conceived
an invention”. 37 The case of Townsend v. Smith38 focused on the “stage of conception;” a
permanent and definite idea has to be construed in the mind of an individual or set of
individuals who invents the invention and a mere amorphous idea won’t suffice. Section 6 of
Indian Patents Act, 1970 provides an insight into the eligibility of application of patents. The
heading of section 6 of the Patents Act states “Persons entitled to apply for patents”, hereby
making it crystal clear that the eligibility is only awarded to “persons” and no one else. Further
the patent for any invention can be applied by the true and first inventor 39; whereas the term
“person” also includes government as per section 2(1) (s) of Patents Act but nowhere
mentions other non-natural entities. Therefore, it is evident that the intention of the
legislature is to only address human beings and not machines as inventors. However, “true
and first inventor” has an exclusionary definition 40 and it does not indicate that the inventor
has to be a natural person; however, in practical application, it is assumed to refer to natural
persons alone. Thus, in India the scope of AI related inventions is minimal with only the CRIs
guideline to deal with this aspect.
The U.S. Patent law gives a broad explanation of who might get a patent and what constitutes
a patentable invention:
“Whoever invents or discovers any new and useful process, machine, manufacture or
composition of matters, or any new and useful improvement thereof, may obtain a
patent therefore, subject to the conditions and requirements of this title.”41
Now, can AI be a part of the “whoever” sphere and be entitled for patent protection? This is
the question being addressed by the patent offices of different countries and especially the
U.S. The U.S. Patent law defines “inventor” as an individual or group of individuals (co-inventor
or joint-inventor) who has invented or come up with the subject matter of the invention. 42
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Therefore, the definition of inventor does not take non-human inventors into account. The
traditional approach of patent laws is however misleading and with technology on the rise,
changes are required. The four conditions that have to be met before patent protection;
novelty, non-obviousness, usefulness and explainability (sufficiency of disclosure), should be
the criteria to judge the inventions of AI. However, if AI related inventions are considered then
a whole new spectrum of problems arises, like the question on personhood, liability and rights.
The long-established traditional paradigm is broken with the introduction of “multiplayermodel” (AI and humans inventing together) and “autonomous-model” (AI inventing
autonomously). The threshold of inventorship can be checked by splitting the inventors into
three categories:
1) The AI and programmer(s) multiplayer model
2) The AI and user(s) multiplayer model
3) Autonomous Model

IV.

The AI and Programmer(s) Multiplayer Model

Dr. Stephen Thaler invented the Creativity Machine and received his first patent for it.
Subsequently, the Machine invented something and Thaler listed himself as the sole inventor
for the second patent, but the Machine was responsible for the patent’s subject matter. 43
Rusty Miller, one of the associates of Thaler said “Patent number Two was invented by Patent
number One.”44 Strange it may sound, but it is today’s reality. Mr. Peter Finnie, patent
attorney says “I think that as things stand, an AI entity can only ever be considered a jointinventor, as without human intervention on the training data and algorithms, it would churn
out rubbish, like a thousand monkeys with typewriters”45. Can the AI be attributed with the
tag of joint-inventor? The idea of giving the patent rights to humans is more feasible because
the criteria of sufficiently disclosing the patented invention can be easily practiced by human
beings and probably the programmers can explain how the AI used the algorithm for the
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patented invention.46 So, considering that AI lacks the explainability factor (sufficiency of
disclosure), the inventorship should go to the programmer. But what if an AI fulfils the
explainability factor? What then?
The laws define inventor as a party who has conceived the patented invention, that is, any
“individual who has contributed to the conception or reduction to practice of an invention” 47
can be deemed to be an inventor. Hence, through this definition, occurrences where the
patent is obtained by a human if it is made partly by a human and partly by an AI can be
justified. The case of Bilsk v. Kappos48 disregarded the AI as an inventor because the task that
it performs is purely mechanical and not inventive. It can be said that the AI and/or computer
software in question are sophisticated tools for the programmers to finish their invention and
are not the participants in the conception of the idea. The inventors own their patents as their
personal property and they have the right to transfer them to another entity. 49 Further, if the
patent has multiple inventors, each inventor can exploit the patent without the consent of
others. Now, can the AI hold the rights and transfer the property? With every right, there is
an attached duty according to Hohfeld;50 how will the AI bear this set of duties?
In order to determine the threshold of inventorship between the programmer and AI, the
Labour theory of John Locke and the Personality theory of Hegel have to be considered.
According to John Locke, “every man has a property in his own person” and the labour of his
hand and body is also his property.51 However, there are two limitations to this property being
acquired through labour and both of them are at odds with patent law. The first limitation is
that the property can be acquired only when there is enough left for the others, 52 which is
completely violated by patent laws. The patent laws grant exclusive rights of selling,
distributing and using the invention to the inventor. The “subsequent inventors” who
generate an invention that is already patented suffer a significant loss. 53 The second limitation
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is that only that much property is acquired that can satisfy one’s need. 54 But companies
acquire patents under the garb of offensive strategies and not to satisfy their needs. 55
However the adoption of Locke’s theory in respect to IP rights is restricted to fairly awarding
the inventor who has laboured and should taste the fruits of his labour. Therefore, following
this theory it can be claimed that all the players associated with the programming of the AI
which in turn invented something, must be compensated for their labour. However, the
compensation demands a contribution to the invention that is made by AI. The principal
problem with this theory is that it doesn’t provide justifications as to why the labour applied
to a certain thing “which is held in common” makes only “one” entitled to the property. 56
Locke's theory doesn’t fully answer the question as to whether the AI should also be
compensated for its labour and be awarded with the title of inventorship or not.
Hegel's personality theory states that property rights belong to the creator of an idea because
ideas are manifestations of the creator’s personality.57 Through the creation of intellectual
property, a creator can foster both the emotional and the intellectual components of his
personality.58 Therefore the creator has the natural right to use and control his property and
subsequently this right develops the personality of the creators. 59 Consequently, it can be
argued that AI cannot have the right to patents because it lacks personality unlike human
beings who have emotions, consciousness and soul. The law requires the inventor to have
personhood,60 and AI or computer software substantially lacks it thereby making them
unqualified for the title of inventorship. In this case, the programmers will be conferred with
the title of inventor; additionally, patent laws work on incentives and the AI doesn’t require
an incentive for creation which further affects its chances to be part of the inventors' list.
Although precedent makes it clear that AI cannot be awarded with the title of inventorship,
this issue is still debatable. The protection given by the U.S. Constitution to human inventors
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under Article I Section 8 clause 8 61 hints that the AI cannot be termed as inventors because
then the protection has to be extended to the AI as well. The idea of portraying robots as
destroyers and humans as the most vulnerable entities may currently be science fiction, but
who will really be at risk if protection is extended to AI?

V.

The AI and User(s) Multiplayer Model

The field of Intellectual property focuses on promoting the production of goods in relation to
the utilitarian concept that is to maximize social welfare. 62 Social welfare is promoted through
the legal and economic approach. As stated earlier, patent law provides incentives to the
inventor, and thus the AI cannot have the title of inventor because it doesn’t work on
incentives. Following the same, inventors are provided with exclusionary rights of their
intellectual property and this prevents others from using the product through illegal means. 63
The legal economic approach solves the problem of subsequent inventors copying the
invention and gaining out of it without rewarding the original inventors. 64 It is assumed that
the inventors have signed a social contract with the society in which the society allows the
inventor to use the exclusionary right for a limited duration and once the duration is over the
right is passed to the public. 65
Abbott’s paper66 briefly discusses whether AI can take the role of an inventor and whether the
invention can be patented or not. The paper concludes that the AI patents encourage the
inventing machines and their inventions and the mandate of patent law is to enhance
inventive activity, thereby addressing the issue in favour of AI The encouragement of the
inventive activity is to promote the social welfare of the people; consider a situation where
the software company IBM creates an AI which can be efficiently used in different fields of
law, medicine, finance etc. But IBM being a software company cannot use the AI in the fields
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of medicines or law until it opens a hospital or a law firm of its own. However, when the same
AI is purchased by a chain of hospitals (AI user) and then the AI invents something in the field
of medicine, who should be the owner of patents, the software programmer of AI or the AI
user?
Economic theory states that there should be economic efficiency in any competitive market
place. Economic efficiency or Pareto efficiency means that no party can make better without
harming the other one.67 This efficiency is the goal of patent law. Patents are granted to
enhance the net plus that is social welfare. Based on this, it can be concluded that efficiency
is increased when the ownership rights are granted to those who purchase or license the AI
for inventions that are the AI users. The patents hold the highest value under them and social
welfare can be easily maximized.68
It is evident that in order to maximize social welfare, the ownership of patents of inventions
by an AI should be granted to the AI users. Although a host of parties are involved in the
creation of AI, the AI user utilizes the AI for invention and is more likely to participate in the
market in relation to the inventions. The software developers and programmers cannot
engage in the market of any invention which is beyond the realm of the creation of Artificial
Intelligence. Whereas in contrast, the AI users will participate more in such commercial
activities, thereby gaining more advantage from the innovation, and increasing social welfare.
Thus, by following economic efficiency, the AI users should be granted ownership rights for AI
patents. Since, the AI cannot be the inventor as stated under AI and programmer(s)
multiplayer model, and when there is a tussle between the AI programmer and the AI user
over the ownership of patents, following the principle of economic efficiency, the AI users
should be bestowed with the same.

VI.

Autonomous Model

The panoply of bots available in the market suggests that a robotic revolution is near; robots
are intertwined with AI and the definition of robot has changed drastically in the past few
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decades. In the year 2017, the Saudi Arabian government granted citizenship to Sophia, a
humanoid robot created by a Hong Kong based company Hanson Robotics. 69 Hollywood
depictions often foresee Artificial Intelligence as a person and what once was a bizarre fantasy
has intriguingly proven to be a reality. 70 Now, the question of personhood for AI lies in front
of the jurists and the lawmakers; is it a secondary move after the grant of citizenship? What
lies ahead is shrouded in mystery. If the AI invents something autonomously then one of the
prominent reasons to not extend the patent title to the AI is the lack of personhood because
without the legal personality neither can it sue nor can it be sued in the court, the second
reason is with rights comes duties/obligations, and the third is the liability issue. Neither the
AI can have a right to hold the patents for the inventions made by it nor can it save itself if the
duty/obligations created upon other parties because of this right is breached.
The idea of personhood has conundrums associated with its richness and strangeness. For
many this idea is synonymous with a human being. Anything which talks like a human, acts or
looks like a human is a person, or is it? AI ditches the appearance of humanity as they lack
soul, intention, feelings, consciousness, capability to suffer, free will and interests and so the
grant of personhood sounds too vague. 71 However, if this is true, a question may be raised on
how the sphere of personhood is extended to corporations and animals? It must be noted that
some requisites like the consciousness and the capability to suffer make animals fit for
personhood. 72 Verlyn Klinkenborg expresses that the question of grant of personhood to
nonhumans is increasingly pressing as there is a systematic failure of the animal welfare laws
and institution of legal personhood will fill the void thereby protecting animals in a better
way.73 But who is in danger when the same argument shifts towards automatons, is it humans
or the automatons themselves? The legal proceeding against AI is dependent on the answer
to the question of whether it has a legal personality or not, with the grant of personhood
necessarily entailing the right to sue or be sued. Mady Delvaux, an MEP from Luxembourg
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states “Robots are not humans and will never be humans”. 74 However, in the case of United
States v. Athlone Indus, Inc. 75 it was decided that robots cannot be sued. In a case where a
robot named Random Darknet Shopper was confiscated by the police because it made illegal
purchases on the dark web, it was not charged with the crime. 76 AI cannot be sued because it
is either treated as a product or a service. 77 The manufacturer is to be sued for breach of
warranty when AI is considered as a product. Therefore, AI cannot be granted the title of legal
personhood and hence cannot be sued.
Secondly, for an AI to be termed as an inventor the Hohfeldian theory has to be fulfilled. Every
right comes with a corresponding duty as propounded by an American jurist Wesley Newcomb
Hohfeld and according to Hohfeld’s theory of jural correlatives, every right or a legal claim
generates a correlative duty on others which means that one has a legal claim if the other
omits to abide by the duty.78 A Portuguese legal scholar has defined “personality” as the
capability of being subjected to rights and obligations rather than a physical or natural
concept.79 If AI has a legal right then that will not create corresponding duties to anyone and
rights cannot be isolated from obligations and duties, thereby, the claim of granting
inventorship to AI fails. Therefore, it is clear that an AI will neither possess any rights nor create
correlative duties on others. It is ironic how WIPO defined intellectual property as “creations
of the mind”80 and then stuck itself in the middle of the conundrum of granting inventorship
to AI.
The last issue to be considered while issuing inventorship to AI is the liability problem. Let’s
assume that the AI has been given legal personhood and with the personhood it inherits the
attached rights and duties, now it can be sued. If the AI does something and is sued in a court
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of law, who will be liable for its act; the AI or the person with whom it is associated? Can it
plead the defense of malfunction as human pleads the defense of intoxication and insanity? 81
If it is convicted in the court of law, will it be given imprisonment or be asked to pay a fine?
Considering that no AI has been allowed a bank account till date, how will it pay the fine? Can
the term of its imprisonment prove to reform the AI? Majority of these questions give a
negative answer and motivates mankind to not provide the AI with legal personhood. Thus, it
can be stated that if the AI invents autonomously it cannot ask for the title of inventorship.
The threshold of inventorship is dependent on the above factors and none of them being
satisfied gives an overview that the inventorship will be in the hands of humans.
When a human is using AI for some invention he is feeding the AI with seed information, which
includes the neural networks and genetic algorithms, and these feeds are categorically
providing the AI access to existing knowledge in the field, which cannot be termed as invention
according to the case of Nartron. 82 AI is a mere tool for the purposes of invention and nothing
more. Humans invent because of their interests and according to Salmond “in order to have
right, one must be capable of interests that may be affected by others, and correspondingly,
also be capable of duties not to act affecting the interests of others,” 83 but AI doesn’t work on
interests. Therefore, an AI cannot pass the threshold of inventorship and the person
associated with AI who is responsible for the conception of the idea will be termed as an
inventor.

VII.

Conclusion

Stephen Hawking said “The short-term impact of AI depends on who controls it; the long-term
impact on whether it can be controlled at all or not.” 84 While some jurists fight for the
recognition of AI in the human world, a handful of them argue how acceptance can lead to
the end of the human race. The assimilation of robots and AI in the society has exponentially
grown and AI is now a part of each one of our lives. Whether it is Google assistants or
humanoid soldiers like Evan from Russia, the assimilation is in all fields of humankind.
81
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However, AI still relies on humans as the machine learning is through instant data analysis and
every robot is a product of this nascent industry, so what makes them eligible for the race of
personhood or title of inventorship?
The rampant evolution of artificial intelligence, with AI becoming ubiquitous, has caused
disarray and legal jurisprudence is struggling to identify the essential qualities required for
attributing personhood and liability to humanoids or autonomous machines. It’s easier to
assign liability when a human hand is involved in the decision making but with the introduction
of fully autonomous machines like Sophia or driverless Uber cars, the rules of liability can
baffle anyone. With the rise of autonomous machines several questions are framed about the
personhood of the AI. However, AI lacks the personhood because although it can have
cognitive features like a human being, it cannot be called a human. The elements like brain,
soul, interests, rights, duties, consciousness etc. makes up a human whereas on the other
hand AI simply fakes it.
Firstly, robots don’t have a personality and therefore cannot be granted legal personhood.
Secondly, the grant of personhood will generate certain rights and duties upon the AI which
the AI cannot adhere to, that again disqualifies it to have title of personhood. The absence of
personhood clearly suggests that the AI cannot be the inventor for its patents. Further, patent
law works on incentives and interests because it provides the inventor with incentives to come
up with an invention. In the case of AI, the incentive doesn’t work. So, the threshold of
inventorship in the Multiplayer model can vary from AI-programmer to AI-user but in the
Autonomous model it sticks with the person who conceived the idea. Whatever the case,
rights are allocated to humans and humans only.
Considering the dialogues, comments and view of potential researchers, philosophers or
jurists it is necessary for humans to give respect to AI and acknowledge them not legally but
socially. The famous Turing test85 to check the intelligence of computers by considering human
intelligence as a yardstick for the test was merely to get recognition from human beings.
Human beings can think and decide and this sets the parameter for liability. However, in the
case of artificial intelligence entities the programming is the master of the decisive factor.
Thus, the question of liability poses a big challenge to jurists. According to Sigmund Freud,
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something which is “uncanny” has an emotion of fear attached to it because it is Heimlich
(unfamiliar and native);86 the AI spectrum and its legal conundrums can be termed as an
“uncanny valley”. Thus, it can be concluded that AI fails the legal threshold of inventorship
thereby passing the title to humans.
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law in India. With the advent of time, the global economy is witnessing a new growth
in the field of sports. The emergence of the concept of ‘corporatisation of sports’ in
India has led to various complex problems regarding the regulation of sports.
Sporting authorities, such as BCCI, Hockey India etc. are said to be involved in various
anti-competitive activities hindering the competition in the market. Sections 3 and
4 of the Competition Act, 2002 prohibit certain acts which are either anticompetitive or which are a result of an abuse of dominant position. This article
highlights various competition law related issues such as the jurisdiction of CCI over
sports related disputes, determination of ‘relevant market’, tests to determine
‘abuse of dominance’ in sports law, and issues related to broadcasting rights etc.
This article also recommends certain measures that can be incorporated in the legal
system for better sports governance. The adjudication in the recent cases becomes
necessary to provide a clear warning to the transgressors of the Act and to ensure
the illegitimate actions of the authorities and boards are ‘continuously monitored’.
After examining the provisions in light of the autonomy principle espoused in Joseph
Shine and Navtej Singh Johar and applying the test of permissible restrictions on the
right to life, personal liberty and privacy as propounded in K.S. Puttaswamy, the
author concludes that a decree of of restitution violates the right to life and privacy
of both men and women. Further, that it specifically violates the right to equality of
women when examined on the basis of the doctrine of substantive equality. The
author emphasizes on the need to re-evaluate the law in light of the recent
jurisprudence and current and emerging notions of family and urges that all
provisions governing restitution of conjugal rights must be struck down by the
Supreme Court.
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I.

Introduction

With the advent of time, the global economy is witnessing new advancements in the field of
sports. With the commercialisation of sports, various complex problems regarding regulation
of sports associations, players, doping issues, age frauds, broadcasting rights of parties etc.
have come into the limelight. ‘Sports’ can be defined as any organised physical activity,
regulated or unregulated, governed by specific rules with some element of competitiveness. 1
The word “sport” is derived from a Latin word ‘desporto’ which means ‘to carry away’ and
from ‘sporta’ which means ‘to divert’.2 The article mainly focuses on sports law and its
interface with antitrust which is referred to as Competition Law in India. To understand the
interface, an understanding of ‘sports law’ is required, as the question of whether “sports law
is a separate field of law” remains unsettled due to the non- existence of specific legislation.
Traditionally, it was believed that there is no such concept as ‘Sports Law’, however, over
time, the starting point for it has been the various sports such as cricket, football etc. gained
popularity which led to the formation of sporting associations. With the increasing popularity
of sporting events, organised by such sporting associations, sports such as cricket etc. became
a form of business. The brand value of the Indian Premier League (IPL) in 2019 was roughly
around 6.7 Billion USD. Such huge investments in sports have resulted in commercialisation
of sports. Thus, sporting events and associated enterprises must be regulated to prevent
abuse of absolute power.
The CCI has time and again applied various principles from other disciplines of law while
resolving disputes related to sports. 3 Principles of ‘sports law’ in India not only evolved
through judicial precedent but also through the recognition of bye-laws, regulations of
various sports associations.4 Issues pertinent to ‘sports law’ specific to certain contexts arise
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in multiple, existing, common law or statutory areas.5 Sports law can be seen as a combination
of various disciplines, including but not limited to, contract, employment, advertisement,
competition law, criminal law etc.6 It is seen as an academic study involving various areas of
law. The “regulation of sports” in India falls within the realm and remit of the State
Government under the head “sports, entertainments and amusements” as provided under
Schedule VII of the Indian Constitution.7 Further, the Central Government, in exercise of its
power under Article 253 and to comply with the international conventions, 8 introduced
comprehensive legislation to incorporate good governance practices, ethical standards in
sports, and for overall regulation of sports law framework in India i.e. National Sports
Development Bill, 2013.
The nodal ministry that administers & regulates the sports and allied activities in India is the
Ministry of Youth Affairs and Sports (MYAS) which is responsible for the promotion and
development of sports consciousness.9 The ministry has established various sporting
organisations, societies including the Sports Authority of India to achieve its goal. There are
several autonomous bodies in India that are responsible for the overall control of a particular
sport like the Board of Control for Cricket in India, Hockey India, FIFA India etc. It was observed
by the Apex Court that BCCI is not financially, functionally and administratively controlled by
the government cumulatively and so it cannot be held as a State. 10 The BCCI’s position itself
has been under scrutiny recently with the Law Commission urging the government to bring
BCCI under the Right to Information (RTI) Act as a “Public Authority.” 11 However, the CCI has,
time and again, recognised the existence of various autonomous bodies in sports and ruled
against their frivolous actions.12
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Peter W. Hohenhaus, “An Introductory Perspective on Computer Law: Is It, Should It Be, and How Do We Best
Develop It as, Separate Discipline?”, WL 330761 (1991).
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Paul C. Weiler & Gary R. Roberts, Cases, Materials and Problems on Sports and The Law (WPC 1993).
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The Constitution of India, State list, Entry No. 33.
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International Convention against Doping in Sport, See also, United Nations General Assembly Resolution 58/5.
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See Introduction to SAI, available at: https://sportsauthorityofindia.nic.in/index1.asp?ls_id=54.
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Zee Telefilms v. Union of India, (2005) 4 SCC 649; See also Pradeep Kumar Biswas v. Indian Institute of Chemical
Biology, (2002) 5 SCC 111.
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Law Commission of India, ‘Report No. 275 - Legal Framework: BCCI vis-a-vis Right to Information Act, 2005’
(April 2018) available at: http://lawcommissionofindia.nic.in/reports/Report275.pdf (last visited on 14 October,
2020).
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All India Chess Federation v. Hemant Sharma and Ors., 2012 CompLR 56; See also, Department of Ministry of
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The National Sports Development Bill seeks to regulate various sports authorities in India. It
shall define the responsibilities of various agencies including India Athletics Federation etc.
The Bill highlights the importance and need for development of sports planning in India. It
focuses on both short as well as long term sporting policies. Once the bill gets approval from
Parliament, it will solve various issues related to sports in India including the grant of
recognitions to sports federations, the enforceability of orders passed by such federations,
funding issues etc. It shall cover various unsettled aspects of sports law but the passing of the
Bill has been delayed for a long period of time.
There are several issues with regards to sports law that are still unresolved such as
formulation of disciplinary codes for regulations of sports, criminal liability of players in cases
of grievous hurt or death of the sportsperson, whether there exists an implied consent which
acts as a shield protecting the sports players from criminal liability.

II.

Interface between Sports Law and Competition Law

The interface between sports law and competition law has been an issue of inquiry across
various jurisdictions. Antitrust issues in India are regulated under Competition Act, 2002 and
rules framed thereunder. The Act establishes the Competition Commission of India (CCI) to
monitor the transactions or mutual agreements that cause adverse effect on the competition
in India.13 The CCI has been established to promote the overall interest of the customers, to
provide them with the best quality of goods at a fair and reasonable price. 14 Section 3 and 4
of the Act prohibit certain forms of actions that are either anti-competitive or which may
cause abuse of dominant position. In essence, the Competition Act is anti-monopoly.15 The
CCI monitors agreements and prevents practices which will adversely affect the competition
through its adjudicatory functions.16 The Act further confers power on the CCI to adjudicate
on the matters stemming from an abuse of dominance. 17 The CCI has adjudged various

13

The Competition Act, 2002, s. 18.
Id., Statement of Objects and Purpose.
15
Id., at s. 3(2).
16
Id., at s. 18.
17
Id., at s. 4, 19.
14

56

Jaju

3 TNNLU LR 1 (2020)

matters that are not specifically mentioned in the Act.18 In the case of Vallal Peruman and
Others v. Godfrey Phillips India Limited19, it was observed that whenever any intellectual
property abuses the exclusive right conferred by governmental authorities by way of
manipulation, distortion, embellishment etc. then the provisions of unfair trade practices can
be attracted. The jurisdiction of the CCI gets triggered whenever any act or conduct of any
party either leads to hindrance in the competition within India or an act which amounts to an
abuse of dominant status.
The Competition Act also seeks to regulate the “combinations”, the term “combination”
described under Section 230 & 232 of Companies Act, 2013 in a strict sense, however for the
purpose of the Competition Act, it is to be understood as“combination under the Act means the acquisition of control, shares, voting rights or
assets, acquisition of control by a person over an enterprise where such person has
direct or indirect control over another enterprise engaged in competing businesses,
and mergers and amalgamations between or amongst enterprises when the
combining parties exceed the thresholds set in the Act.”20
The Competition Act provides acquisition of one or more enterprises or restructuring in the
form of merger or amalgamation up to a certain threshold limits as defined in the act shall be
considered as combination. 21 The Act seeks to regulate all the combinations which may cause
an appreciable adverse effect to competition in the economy. 22
The CCI in various instances discussed the issue of whether it has jurisdiction to adjudicate
the matters related to sports law. In Sh. Dhanraj Pillay & Ors. v. M/s Hockey India,23 the CCI
held that Hockey India is an ‘enterprise’ under Section 2(h) of Competition Act, 2002. It was
observed by the CCI that the Commission is empowered to examine the agreements or abuse
of dominance and that it has jurisdiction based on international jurisprudence. Competition

18

Best IT World (India) Private Ltd. v Telefonaktiebolaget LM Ericsson (Case No. 4 of 2015) available at:
http://www.cci.gov.in/May2011/OrderOfCommission/261/042015.pdf (last visited on 14 October, 2020).
19
Vallal Peruman and Others v. Godfrey Phillips India Limited, (1995) 16 CLA 201.
20
Competition Commission of India, ‘Provisions relating to Combinations’ (2020) available at:
https://www.cci.gov.in/sites/default/files/advocacy_booklet_document/combination.pdf (last visited on 14
October, 2020).
21
Supra note 13 at s. 5.
22
Id., at s. 6.
23
Sh. Dhanraj Pillay & ors. v. M/s Hokey India, (2013) CompLR 543.
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law implicates abuse of dominance and monopolistic behaviour, and in the context of sports
law, when sporting associations like in the recent cases of the IPL- ICL conundrum, Hockey
India case misused the power conferred upon them.
There are several conflicts that a person comes across while dealing with sports law vis-à-vis
competition law. Few issues are:
-

Jurisdiction of CCI i.e. matters where CCI can adjudicate the matter;

-

Defining ‘relevant market’ in disputes related to sports law;

-

What constitutes ‘abuse of dominance’ in case of sporting organisations;

-

Applicability of ‘Essential Facilities Doctrine’ in India; and

-

Issues related to broadcasting rights provided on an exclusive basis.

The Competition authorities are frequently involved in various issues related to ‘businesses
of sport’. In Surinder Singh v. BCCI24, the Commission observed that the Board of Control for
Cricket in India (BCCI) had abused its dominant position and violated Section 4(2) of
Competition Act, 2002. The informant in the case alleged that BCCI has entered into an anticompetitive agreement for grant of franchise rights. The major contentious points decided by
the CCI were whether BCCI is an ‘enterprise’ under Competition Act, the issue of ‘relevant
market’ in the case and whether ‘dominant position’ is abused by the Board. BCCI in multiple
instances has denied Indian Cricket League to use stadiums and other essential facilities due
to the sole control over the resources. 25 Similarly, in Dhanraj Pillay & Ors v. M/s Hockey
India26, a contract was entered into between World Series Hockey (WSH) & the informant for
the conduct of the Hockey League in India however, Hockey India passed an order to the
contrary disallowing the players from participating in the event. As a result, an allegation was
made that Hockey India had abused its dominant position. The CCI held that the present
‘pyramid structure’ followed in sports can lead to possible conflicts between the duty to
organise the events and regulating the same. It was observed that there is a need to bring
clear demarcation and rules to balance the possible conflict of interests.

24
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The CCI has time and again realised the importance of regulating sports and its associations
recognised by the authorities. It has been provided in the statute 27 that functions of sovereign
authority and departments controlled by the authority are exempted from the purview of
scrutiny in competition issues, every other authority or ‘enterprise’ comes under the umbrella
of the Competition Act. The Competition Act hits the institution aspect of any organisation
and not only the functions performed by the organisation. Thus, all sports federations or
associations are kept at the same pedestal as any business establishments under the Act and
can be held liable if they misuse their authority. 28
In the recent judgement of Department of Ministry of Youth Affairs & Sports v. Athletics
Federation of India,29 the CCI discussed the functions of sporting organisations like the
Athletics Federation of India. It was considered that the objective of such associations is to
safeguard sports governance principles and to ensure the growth and development of the
concerned sport. The rules framed by the associations to regulate the conduct of players etc.
can be scrutinised under competition laws and rules framed thereunder. The CCI realised the
need for uniform, fair and standardised rules and regulations for the organisation of events.30
Under Competition law, the triggering event to attract any liability is the dominance in the
“relevant market”, it becomes necessary to understand the ‘relevant market’ under sports
law. The term ‘relevant market’ is defined as“relevant market” means the market which may be determined by the Commission
with reference to the relevant product market or the relevant geographic market or
with reference to both the markets.31
Relevant geographic market to be seen in terms of area, based on the demand and supply of
the products in that area distinguishable from conditions prevailing elsewhere. 32 Relevant
product market hits on the substitutability or interchangeability of products or services based
on various factors like prices, use of such product. The determination of the relevant market
27
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is essential to adjudicate the conduct of market players i.e. to establish the boundaries where
the market players are dominant and abusing their power. In the BCCI case, the CCI
determined the relevant market on the basis of ‘viewership data & Small but Significant NonTransitory Increase in Price’ (SSNIP) Test’ based on which, relevant market in the case was
decided to be ‘organisation of private professional cricket leagues/ events in India’.33 Relevant
market is different depending on case to case basis. The determination of ‘relevant market’
is difficult in cases pertaining to sports law as the general practice to identify a relevant market
is based on ‘test of substitutability’ which involves understanding the ability to switch to other
products either at same or competitive prices. In India, there is a hierarchy in the perception
and popularity of different sports, and therefore substitutability of cricket for tennis is
difficult. Thus, the test of substitutability cannot be applied in cases of sports law.
The next issue is with regard to the determination of ‘abuse of dominant position’. The
question becomes important as it involves balancing the conflicting interests. A sport
federation/ association is established to regulate and to frame requisite guidelines to ensure
that players get a fair chance to participate in events. At the same time, they have been
bestowed with the power to organise events and endorse various ancillary activities such as
contracting broadcasting rights, franchise rights etc. It has been observed in multiple
instances by the adjudicatory bodies that sports federations organising leagues have certain
advantages to set their own rules & form other conditions for organising events.34 Sports
federations are entitled to frame rules to debar any player from playing certain ‘unsanctioned
events’ or not providing broadcasting rights to a particular company which may, sometimes,
cause injustice to the other party. Thus, there is a need for maintaining a balance between
the interest of rejected player(s) or corporations and legitimate sports governance principles
formed by the federation.
There exists a thin line difference between legitimate exercise of power and misuse of
dominant power. There are several tests that have been laid down in various precedents. 35
The CCI observed that if the restraint placed by the authority is an essential requirement to
develop that particular sport or to preserve its integrity then such restraint is legitimate under
33
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the law.36 In furtherance of the above observation, the CCI held that putting unnecessary
restrictions on the participants not to participate in a particular event or tournament violates
Section 4 of Competition Act, 2002 i.e. amounts to abuse of ‘dominant position’.37
Another test that has been adopted in various jurisdictions including the US, UK etc. to
determine ‘dominance’ is ‘essential facilities doctrine’. The essential facilities doctrine implies
when any organisation/federation controls any indispensable facility which is quintessential
to particular business activity and the organisation refuses the use of such facility to other
organisations or competitors.38 The doctrine disables the other party/competitor to use the
essential facility and creates a monopoly of the organisation. 39
Wherever any organisation possesses control over any particular essential facility which
results in denial of use of such facility to other parties through any reasonable means or
creates an inability to arrange any duplicate facility will be termed as ‘abuse of dominance’. 40
It was in the case of Ferguson v. Greater Pocatello Chamber41 that the US Court of Appeals
prescribed certain essential facilities under sports law which includes granting of
telecommunication network for any sports event, leasing of stadiums or local electricity
transmission network etc.
Another test that can be applied for proving abuse of dominance is the ‘intent to monopolise’
test, that signifies the conduct of authorities evidencing an intent to create a monopoly in the
market. The informant must show that there exists exclusionary or predatory conduct. 42 Yet
another notion has been followed in India while dealing with competition issues called the
‘doctrine of essential facility’, which provides for a way for all competitors to reasonably
access a highly essential facility that is owned by a monopolist. Denial of stadium to third
parties, restricting them to capture home crowds, considered as an essential facility and the
BCCI was held liable for violating Section 4(2) of Competition Act, 2002. 43

36

Ibid.
Ibid.
38
Alaska Airlines v. United Airlines, 948 F.2d 536, 542 (9th Cir., 1991).
39
Kramer v. Pollock Krasner, 890 F.Supp. 250, 256.
40
MCI Communications v. AT & T, 708 F 2d 1081, 1132 (7th Cir.).
41
Ferguson v. Greater Pocatello Chamber, 848 F.2d 976 (9th Cir.).
42
Aspen Skiing Co. v. Aspen Highlands Skiing Corp, 738 F.2d 1509 (10th Cir.).
43
Surinder Singh Barmi v. Board for Control of Cricket in India (BCCI), CompLR 297 (CCI).
37

61

Jaju

3 TNNLU LR 1 (2020)

European Courts, in multiple instances, held that there is no explicit bar on invoking EU
competition law to scrutinise the rules framed by the sporting authorities/federations. 44 The
EU courts have laid down certain exceptions where antitrust laws cannot be applied. 45
The issue relating to broadcasting issues is also a highly debated one in context of sports law
vis-à-vis competition laws. Broadcasting rights are a set of rights that are bestowed on any
third party which involve the distribution of audio or video visuals of any sports event. The
broadcaster gets an exclusive or non-exclusive right to broadcast the live sporting event on
the basis of a contract entered between the parties. Broadcasting issues can be through any
form of agreements - Horizontal effect (through pooling agreements where the parties enter
into joint selling agreements which eliminates the competitive element in the market) and
Vertical effect (granting an exclusive right to the owner to issue licenses, broadcasting rights
etc. to system operators at exorbitant rates). The CCI or Indian courts while examining cases
related to the upstream effect should take into consideration various factors including the
economic and financial solidarity of the parties entering into ‘Joint Selling Agreements’ to
scrutinise whether an agreement between the parties will cause ‘appreciable adverse impact’
on the competition.
A general principle that is to be followed by the authorities while examining competition cases
is that exclusivity per se is not against competition, but it is the conduct/act which either
causes ‘appreciable adverse effect’ on competition within India or leads to abuse of
dominance which is prohibited. .46 Any agreement between the broadcaster and owner of the
content granting exclusive broadcasting rights to any broadcaster for a limited period on
reasonable terms will not attract provisions of the Act. On the other hand, if any agreement
granting a certain set of rights to the other party for more than five years on exclusivity basis,
it is said to be ‘anti-competitive’. The broadcasting rights conferred upon WSG & Sony
Entertainment by the organisers of the Indian Premier League for ten years on an exclusive
basis will lead to unsatisfied demands of other competitors in the market. 47 Thus, it can be
held as a violation of Section 4(2)(a) & 4(2)(b) of Competition Act, 2002.
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It is a common practice that has emerged in various jurisdictions i.e. commercialisation of
sports which will not only reap benefits of investments but also increase the competition in
both upstream and downstream markets in sports. The existence of a single entity solely
holding the responsibility of a particular sport, sometimes, increases the possibility of misuse
and unregulated anti-competitive practices.
Another issue that needs to be addressed is the inapplicability of general laws in specific
sports disputes. Existing legislation in India does not specifically address the issues of doping,
age frauds, Intellectual property rights related issues in the sports industry, contract disputes
i.e. ticketing arrangements, lack of accountability, transparency in the working of regulatory
bodies, deployment of funds, or electoral practices etc. All these disputes require some
sector- specific guidelines. Due to a legal vacuum in the industry, it becomes necessary for
courts to apply principles of natural justice to achieve the ends of justice. 48 Further, there is a
need to demarcate the ‘pure sporting issues’/ ‘rules specific to particular game’ & issues
where the competition regulator can interfere so as to ensure proper adjudication of claims
and prevent unnecessary interference by the competition authorities. 49
The adjudication in the recent cases becomes necessary so as to provide a clear warning to
the transgressors of the Act and to ensure the dominant power to regulate a particular sport
bestowed on any federation is exercised with caution. The interference of competition
authorities in sports-related matters, where any abuse of power exists, will create deterrence
in the minds of concerned authorities i.e. the idea of ‘actions being monitored’ by India’s
competition regulator. Thus, the evolving jurisprudence on sports law vis-à-vis competition
law will ultimately reduce the foreclosure of competition in the sports field.

III.

Conclusion and Suggestions

Sports Law is a culmination of various legal disciplines which has been developed as an
academic study. The unique application of various disciplines by the courts to solve specific
sport-related disputes develops the concept of ‘Sports Law’. The most common form of
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structure followed for regulation of sports is ‘pyramid structure’ where a single regulatory
authority presides over various clubs/ associations etc. These associations further organise
individual events or regulates a set of individuals performing at various national as well as
international events. Through this article, the author thoroughly analysed the applicability of
competition laws in sports-related disputes. The author recommends the attribution of
following suggestionsa) The adoption of ‘proportionality test’ to address competition law related disputes in the
sports sector i.e. the alleged conduct or act cannot be determined as ‘anti-competitive’
when the same is inherited in the objectives and scope of the sports federation. Any
restriction on the economic competition or express prohibition on players to participate
in a particular event which is proportionate and legitimate cannot be termed as ‘anticompetitive’.
b) Entry 33 of State List includes the subject ‘sports’ which grants sole power to the
concerned State government to formulate rules and regulations in the Sports field. Thus,
the hierarchical flow of power from national bodies becomes difficult in such a scenario.
The author recommends the adoption of ‘pyramid structure’ as adopted by other
jurisdictions, to ensure the formulation of uniform time tables, implementation of rules,
uniform organisation of sporting events & performance of other important functions. The
Ministry of sports, in order to streamline the regulations and grant powers to the Central
government, proposed to include “sports” under the concurrent list which can be seen as
a positive move.
c) It is recommended that the professional league matches should not be concentrated in a
few hands. The Indian sporting authorities or associations can adopt the Australian
method of ‘competition organising services’ which emphasises on organising independent
leagues over the club- run leagues. Any independent entity organising any event will
enhance competition which will ultimately increase consumer appeal.
d) Joint Selling Agreements which enable profit sharing between two competitors, which
ultimately, hinders the competition in markets. This joint exploitation of rights must be
controlled by the authorities to reduce the ‘foreclosure of competition’ which is one of
the biggest issues today.
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It can be observed that the existence of sole regulatory authority in a particular field instils
the logic of clear domination but it is the conduct & acts of the authority that defines whether
power bestowed on the federation is abused or not. The article highlights various tests
including ‘essential facilities doctrine’ that are used to identify ‘anti-competitive’ conduct of
any organisation. There exists a need to incorporate a certain amount of flexibility in the
Competition Act and rules framed thereunder to adapt the changing facets of sports law in
India. There are several issues that are still unanswered, there are several unrecognised
principles in the sports sector that require sector-specific guidelines.
It can be concluded that sports law being a developing field of law requires intensive
deliberations by the authorities to adopt some comprehensive policies which can provide
some uniformity and consistency in the practice. Through this article, the author has
recommended certain changes that can be made in the current regime to bring an efficient
process tackling problems related to sports law. The author has also tried to cover important
aspects related to the application of competition law in the sports sector but the study is not
limited, due to the uncertainty in the law as jurisprudence on such aspects is evolving and it
is subject to recent laws and precedents of courts in India.
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